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WEDNESDAY, FEBRUARY 25, 1953 


Unitep States SENATE, 
CoMMITTEE ON RULES AND ADMINISTRATION, 
Washington, D. C. 

The committee met pursuant to call at 10 a. m. in room 104-B, 
Senate Office Building, Senator William E. Jenner (chairman) 
presiding. 

Present: Senators Jenner (chairman), Carlson, Potter, Barrett, 
Hayden, Green, and Gillette. 

Also present: Senator Harry F. Byrd and W. F. Bookwalter, chief 
clerk. 

The CHArrRMAN. The committee will come to order. 

We have with us today Senator Harry F. Byrd, of Virginia, who 
is here in connection with the resolution (S. Con. Res. 8) introduced 
by himself and 46 other Senators, providing for a consolidated general 
appropriation act. The resolution is as follows: 


[S. Con. Res. 8, 83d Cong., Ist sess.] 
CONCURRENT RESOLUTION 


Resolved by the Senate (the House of Representatives concurring), That effective 
on the first day of the second regular session of the | ighty-third Congress, the 
joint rule of the Senate and of the House of Representatives contained in section 
138 of the Legislative Reorganization Act of 1946 is amended by adding at the 
end thereof the following new subsections: 


‘(c) (1) All appropriations for each fiscal year shall be consolidated in one 
general appropriation bill to be known as the ‘Consolidated General Appropria- 
tion Act of ’ (the blank to be filled in with the appropriate fiscal year). 


The consolidated general appropriation bill may be divided into separate titles, 
each title corresponding so far as practicable to the respective regular general 


appropriation bills heretofore enacted. As used in this paragraph, the term 
‘appropriations’ shall not include deficiency or supplemental appropriations, 
appropriations under private Acts of Congress, or rescissions of appropriations. 


The consolidated general appropriation bill for each fiscal year, and each 
deficiency and supplemental general appropriation bill containing appropriations 
available for obligation during such fiscal year, shall contain provisions limiting 
the net amount to be obligated during such fiscal year in the case of each appro- 
priation made therein which is available for obligation beyond the close of such 
fiscal year. Such consolidated general appropriation bill shall also contain pro- 
visions limiting the net amounts to be obligated during such fiscal year from all 
other prior appropriations which are available for obligation beyond the close of 
such fiscal year. Hach such general appropriation bill shall also contain a provi- 
sion that the limitations required by this paragraph shall not be construed to 
prohibit the incurring of an obligation in the form of a contract within the respec- 
tive amounts appropriated or otherwise authorized by law, if such contract does 
not provide for the delivery of property or the rendition of services during such 
fiscal year in excess of the applicable limitations on obligations. The foregoing 
provisions of this paragraph shall not be applicable to appropriations made spe- 
cifically for the payment of claims certified by the Comptroller General of the 
United States and of judgments, to amounts appropriated under private Acts 
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of Congress, to appropriations for the payment of interest on the public debt, 
or to revolving funds or appropriations thereto. 

(3) The committee reports accompanying each consolidated general appro- 
priation bill, and any conference report thereon, shall show in tabular form, for 
information purposes, by items and totals— 

“(A) the amount of each appropriation, including estimates of amounts 
becoming available in the fiscal year under permanent appropriations; 
“(B) estimates of the amounts to be transferred between such appropria- 
tions: 
““(C) estimates of the net amount to be expended in such fiscal year from 
each appropriation referred to in clause (A); 
“(TD) estimates of the net amount to be expended in such fiscal year from 
the balances of prior appropriations; 
““(E) the totals of the amounts referred to in clauses (C) and (D); and 
“(F) estimates of the total amount which will be available for expenditure 
subsequent to the close of such fiscal year from the appropriations referred to 
in clause (A). 
The committee reports accompanying each deficiency and supplemental appropria- 
tion bill containing appropriations available for obligation or expenditure during 
such fiscal year, and each appropriation rescission bill, and any conference report 
on any such bill, shall include appropriate cumulative revisions of such tabulations. 

““(4) The committee reports accompanying each consolidated general appropria- 
tion bill, and any conference report thereon, shall show in tabular form, for 
information purposes, for each wholly owned Government corporation or other 
agency of the Government which is authorized to receive and expend receipts 
without covering such receipts into the Treasury of the United States and which 
uses a checking account maintained with the Treasurer of the United States for 
that purpose (A) the estimated expenditures (other than retirement of borrow- 
ing) to be made out of such checking account for the fiscal year, (B) the estimated 
receipts (other than borrowing) to be deposited in such checking account for such 
fiscal year, and (C) the difference between (A) and (B). 

“(5) The provisions of paragraphs (2), (3), and (4) shall not be applicable to 
appropriations of trust funds or to transactions involving public-debt retirement. 

(6) No general appropriation bill shall be received or considered in either 
House unless the bill and the report accompanying it conform with this rule. 

“(7) The Appropriations Committees of the two Houses may hold hearings 
simultaneously on each general appropriation bill or may hold joint hearings 
thereon. 

““(d) The consolidated general appropriation bill for each fiscal year, and each 
deficiency and supplemental general appropriation bill containing appropriations 
available for obligation during such fiscal year, shall at the time the bill is reported 
to the House of Representatives and to the Senate contain in the body of the bill 
or in a preamble thereto, as the respective committees may deem appropriate, 
a current estimate of the Secretary of the Treasury of the overall Federal receipts 
for such fiscal year.” 


Before hearing Senator Byrd it will be necessary for this committee 
to discharge its Subcommittee on Rules from further consideration of 
this measure and put it on the committee calendar so that we may 
consider it today. 

Without objection, this will be done. Senator Byrd, will you please 
proceed? 


STATEMENT OF SENATOR HARRY FLOOD BYRD, UNITED STATES 
SENATOR, STATE OF VIRGINIA 


Senator Byrp. Mr. Chairman, Senate Concurrent Resolution 8, 
before this committee today, most frequently is referred to as the 
“single appropriation bill” or the “single package bill.” 


But this reference does not accurately describe its provisions. 
Actually the bill is in three principal parts: 

The first part does provide for a single bill in which all general 
appropriations shall be considered by Congress. And this is as far 
as the so-called single appropriation bill of 1950 went. 
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The second part provides that Congress shall write into appropria- 
tion bills limitations on annual obligations against all available appro- 
priations, both currently before Congress and those previously en- 
acted; and to my mind this provision, ‘which has been in the bill since 
it was first introduced in 1947, is most important. 

The third part provides that as the bill passes through the various 
stages of the legislative process, it shall set forth revised estimates of 
the revenue. 

Frankly, Congress virtually has lost annual control over expendi- 
tures from the Federal Treasury, and the purpose of this bill is to 
recover legislative control, at least in part. 

There are numerous practices which have grown up to contribute 
to this loss of control. They include permanent appropriations; 
adoption of statutory programs requiring Federal payments to meet 
formulas fixed in the law; authorization to spend from the public 
debt, and so forth. For all practical purposes these expenditures 
are beyond annual review by the appropriations committees and 
annual control by Congress. 

But by far the most important of these practices which deprive 
Congress of annual control over expenditures, is the practice of 
“funding” entirely—or appropriating the full amount in advance for 
multiyear programs and projects requiring multimillion or multi- 
billion dollar appropriations. 

As the result of this practice, we have now piled up more than 
$102 billion of balances in authorizations to spend out of the Treas- 
ury. These balances are in appropriations already passed in prior 
years. They include more than $80 billion in regular and special 
funds, and more than $20 billion in revolving and capital funds. 
And it should be emphasized that all appropriations enacted by the 
present session of Congress will be in addition to this $100 billion 
to be available for expenditure next July 1 

As the members of this committee know, under current appropria- 
tion legislation procedure Congress acts only on new appropriations. 
Under “ordinary procedure neither the Appropriations Committees 
nor the Congress as a whole would act this year to review or control 
expenditures to be made from these huge balances. Yet these 
balances are just as available for expenditure in the coming year as 
will be the funds provided in the appropriation bills now before us. 
And expenditures from these balances will result in just as much 
deficit as expenditures from new appropriations. 

Actually, under the Truman budget submitted to Congress Jan- 
uary 9, $38 billion of next year’s estimated expenditures would be 
out of balances in appropriations enacted in prior years, over which 
this Congress would have no control—it would not even review them 
in any substantial degree. 

By the same token $32 billion of new appropriations requested in 
the Truman budget would be for expenditure—not in the coming 
year but in some future year. 

From these figures it can be seen that an appropriation enacted 
in a year when revenue is high may actually be expended in a year 
when revenue is low. 

This is not responsible practice when the Federal debt is already 
more than a quarter of a trillion dollars, when we are coming nearer to 
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the debt ceiling every day, and when the probability of a debt in 
excess of $300 billion can be reversed only by forthright action. 

I do not concede that Federal expenditures cannot be reduced. I 
do not coneede that deficit spending must be continued. I do not 
concede that more debt must be piled up. But these conditions are 
virtually reality if Congress acquiesces in default. The fact is that 
the budget for fiscal year 1954 cannot be balanced by action on new 
appropriations alone. And I submit that the budget a year hence 
will be impossible of balance by reduction only in new appropriations. 

This is to say that the Federal budget cannot be balanced i 
the foreseeable future unless control over annual expenditures is 
recaptured. 

Senate Concurrent Resolution 8 is proposed by 51 Members of the 
Senate as a constructive step toward this objective. 

Analysis of the resolution will reveal that, as in the past, the 
proposal is in the nature of an amendment to the joint rule of the 
Senate and the House of Representatives relating to the legislative 
budget. If the rules of the two Houses were amended to require the 
proposed procedure, it could not be abandoned by mere committee 
action. It could be repealed only by resolution approved by both 
Houses. 

The resolution would require the consolidation of all regular 
appropriations into a single general appropriation bill. 

Under terms of the resolution, the consolidated appropriation bill 
might be divided into any number of separate titles, and if desired 
each of these titles might correspond to one of the numerous appro- 
priation bills enacted under present procedures. 

It would permit consideration of the consolidated bill by titles, at 
the sdboomenities stage and on the floor, without interruption of the 
present subcommittee organization of the respective appropriations 
committees, if that is desired. 

There would be nothing in the resolution to preclude necessary 
deficiency and supplemental appropriation bills in addition to the 
consolidated bill, but a reduction in the number of such bills probably 
would result. Private act appropriation bills and appropriation 
rescission bills also would be permissible. 

The resolution would require that Congress write into the con- 
solidated bill limitations on the net amounts to be obligated during 
the ensuing vear against all new multivear appropriations. Likewise, 
limitations would be written into the bill on the net obligations to be 
made during the year against appropriations enacted in prior years 
which were still available for obligation. 

These limitations would - prohibit Government agencies from 
entering into authorized contracts, but they would control the value 
of goods and services to be de livered and rendered during the fiscal 
year. 

In the interest of administrative efficiency and precluding un- 
necessary bookkeeping, the provisions limiting obligations would not 
apply to appropriations made specifically for payment of claims certi- 
fied by the Comptroller General, appropriations for payment of 
judgments, amounts appropriated under private acts of Congress, 
appropriations for payment of interest on the public debt, or re volvi ing 
funds or appropriations thereto. 





CONSOLIDATED GENERAL APPROPRIATION ACT ov 


Under the resolution both committee reports and conference re- 
ports accompanying each consolidated appropriation bill would show 
in tabular form the amount of each appropriation, including estimates 
of amounts becoming available in each fiscal year under permanent 
appropriations; estimates of amounts to be transferred between 
appropriations; estimates of the net amount to be expended during 
the fiscal year from each appropriation, and from the balances of 
prior appropriations; and estimates of the amount remaining in the 
appropriation for expenditure in subsequent fiscal years. 

Committee and conference reports accompanying deficiency and 
supplemental bills and appropriation rescission bills would be required 
to include cumulative revisions of this table. 

With respect to Government corporations and other agencies au- 
thorized to receive and expend receipts without covering thens into 
the Treasury, committee reports on the consolidated bill would esti- 
mate expenditures out of their checking accounts—except those to 
retire borrowing—and estimate their receipts—except from borrow- 
ing—to be deposited in checking accounts. 

The House and Senate Appropriations Committees would be 
authorized to hold simultaneous or joint hearings on general appro- 
priations bills in order to expedite their consideration. 

And finally, to assure that expenditure authorizations are being 
considered at all times in the light of the latest revenue estimates, 
the resolution provides that the current revenue estimates by the 
Secretary of the Treasury shall be written into each general, defi- 
ciency, or supplemental bill as it is reported by the respective com- 
mittees to the House and to the Senate. 

In summary: Provisions of the resolution would provide that Con- 
gress consider all appropriations in one package, instead of a dozen 
scattered, unrelated bills as at present, so Members and the public 
could see the whole picture as the spe nding side of the budget develops. 

The so-called single appropriation bill of 1950 merely collected all 
of the regular appropriation bills between two covers. It did no 
more. 

This resolution would go further, and provide that Congress shall 
write into the appropriation bill, against all items involved, limitations 
on annual obligations for expenditure from all appropriations—those 
previously enacted as well as those currently under consideration, 

It should be noted that it is annual expenditures—not annual 
appropriations—against annual revenue which result in annual deficits 
or surpluses; and that it is annual deficits which pile up long-term 
public debt. 

And, in addition, the resolution would provide that appropriation 
bills themselves shall establish a relationship and comparison between 
funds authorized for expenditure, and estimated receipts. 

Analysis of the resolution will indicate clearly the care with which 
its provisions have been worked out and drafted. For obvious 
reasons Officials of the General Accounting Office, Treasury, and 
Bureau of the Budget may not wish to endorse or oppose a proposal 
amending legislative branch rules, but they have testified that it is 
technically perfected and that it is administratively practical in 
terms of accounting and auditing practices and fiscal and budgetary 
requirements. 


40436—53——_2 
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Substantially as it is now—before this committee—the resolution 
has been introduced in the Senate in each of the past three Congresses. 

It was first introduced in 1947. Senator Butler of Nebraska 
cosponsored it with me at that time. The Senate Rules and Admin- 
istration Committee of the Republican 80th Congress held exhaustive 
hearings and gave the resolution its approval without a dissenting 
vote; but it died on the calendar when the session expired before 
action was taken by the Senate as a whole. 

The resolution was reintroduced in 1949. This time, besides 
myself, it was sponsored by Senators Bridges, Butler of Nebraska, 
Ferguson, Gillette, Knowland, O’Connor, and the late Senator Wherry. 
Again the Senate Rules and Administration Committee, of the Demo- 
cratic 81st Congress, held exhaustive hearings and gave the resolution 
its approval without a dissenting vote. This time the Senate, as a 
whole, passed it without a dissenting vote. But the House of Repre- 
sentatives failed to act before the session expired, and the resolution 
died again. 

Once more the resolution was introduced, in 1951, early in the 
82d Congress. This time, as now, more than half the membership 
of the Senate joined in its sponsorship. Once more the Senate Rules 
and Administration Committee held exhaustive hearings, and this 
time the committee reported the bill favorably with only one dis- 
senting vote. This was by Senator Hayden, who expressed his 
opposition in individual views which were included in the committee 
report. The report was delayed until late spring last year—too late 
for action in the Senate. 

So the bill was introduced again, on February 4 this year; this time 
with more sponsors than ever before, 51 at the last count. 

Most of the opposition expressed by the Senate Appropriations 
Subcommittee chairmen of the past session set forth in Senator 
Hayden’s individual views last year was based on what they said 
was their experience with the omnibus bill of the 2d session of the 
8lst Congress. They said it overworked the membership of the 
Appropriations Committee, and slowed down passage of appropriations. 

There is little similarity between the omnibus bill of 1950 and the 
procedure proposed in this resolution, and there is a vast difference. 

The omnibus bill, as it was drafted by the House Appropriations 
Committee in the 81st Congress, merely dumped all of the regular 
appropriations into one bill. There was no provision for either control 
or limitation of annual obligations. And there was no provision for 
expenditure estimates. ‘There was no authorization for relating latest 
revenue estimates to appropriation action, 

This House Appropriations Committee version of the bill was 
abandoned by the committee, over the protest of its chairman, after 
a trial of only 1 year;andthat wasa year in which huge supplemental 
appropriations were required incident to the sudden outbreak of 
unexpected war. The committee action was final since the House 
had failed to pass this resolution which would have amended the rules. 

As to overworking the membership of the committee, I can say 
only that nothing on earth is now more important than the fiscal 
condition of this Nation. 

As to slowing down passage of appropriations, I can document the 
statement by the record that more Members of both Houses of Con- 
gress participated in the debate on that omnibus bill than took part 
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in the debate on the numerous appropriation bills passed in the years 
immediately before and immediately after the omnibus bill trial and, 
even so, the actual working time on the floors of the two Houses was 
shown to have been less on the omnibus bill than it was on the numer- 
ous bills in the years immediately before and after the omnibus bill 
trial. 

There are legitimate criticisms of the proposal now before this 
committee, but they can be answered, and the sponsors believe they 
are both outweighed and outnumbered by the advantages. 

The three major criticisms of the proposal which have been con- 
sidered by both the sponsors and the Senate Committee on Rules 
and Administration on three different occasions over a period of 
nearly 6 years are: 

1. Length of time required by the Appropriations Committees and 
the respective Houses in consideration of a consolidated bill. 

2. Necessity for the President to veto a bill containing all appro- 
priations in the event he disapproved one or more items. 

Tendency to increase logrolling. 

With respect to the first point: Both the majority of the com- 
mittee and the sponsors have taken the position that with proper co- 
operation between the two Houses and their respective committees, 
the time requirement should be met. This might well contemplate 
joint hearings, prior to passage of the bill in the House of Repre- 
sentatives, for detailed information purposes, and justifications. 

With respect to the second point: The majority of the committee 
in the past, and the sponsors, have taken the position that, in view of 
the controversial viewpoints as to the constitutionality of the item 
veto, the subject should not be introduced in a resolution amending 
the rules of the House and the Senate. I have pending now a resolu- 
tion for a constitutional amendment to provide for the item veto. 

With respect to the third point: The majority of the committee in 
the past, and the sponsors, have taken the position that logrolling 
would be no greater than at present. Now members interested in an 
appropriation item protest reductions in one bill because reductions 
are not made in others. With a consolidated bill, the tendency to log- 
roll actually should be reduced, because the total appropriation may 
be calculated at one time and seen in view of estimated revenue. 

Offsetting whatever legitimate criticism there may be, there are 
mé oy, advants ages. Among them are: 

It would bring toge ther in 1 place at 1 time the expenditure and 
sumtin aan program of the Federal Government so that all items 
could be considered in their relative importance to each other. This 
is impossible under the present system wherein appropriation and 
spending legislation is considered in numerous and almost unrelated 
appropriation bills brought in over a period of 6 months or so. 

It would extend legislative control over annual obligations for 
expenditure. 

It would give Congress and the country a chance to see the whole 
spending program of the Federal Government at one time, and it 
would give the appropriations committees a chance to see and study 
the same thing. 

4. It would give the appropriations committees—the revenue com- 
mittees—and the country a chance to see how the spending program 
compares with the tax program. 
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The advantages of enactment of Federal appropriations under pro- 
cedures proposed in this resolution were recognized by the late Harold 
Smith, former Director of the Budget. They have been recognized 
by a Democratic chairman of the House Appropriations Committee 
and a Republican chairman of the Senate Appropriations Committee. 
They have been recognized by numerous authorities on political science 
and public fiscal and budgetary practices. In addition to these 
eminent authorities, the advantages of a single appropriation bill are 
recognized in testimonials from governors of a majority of the 48 
States which are a part of the record already made by this committee. 

If the proof is in the pudding, we have the example of the omnibus 
bill, such as it was. That bill was reduced by a half billion dollars 
on one of the most carefully worked out appropriation reduction 
amendments in recent years. There was nothing meat-ax about it. 
Unfortunately, the Senate amendment was compromised in the 
House-Senate conference on the bill. 

It is not the substitute for all that needs to be done in the moderni- 
zation of congressional procedure on fiscal legislation, but it certainly 
is a vitally needed reform. 

In conclusion, I sheuld like to point out, for the record, that our 
Federal programs, through which Federal taxes are spent, influence 
policies determined in world capitals around the globe; and at the same 
time they influence action in every county seat “of the United States. 
They influence the destiny of nations and the lives of individuals. 

No single thing on earth is as economically important to as many 
people as is the fiscal situation of this Government. Yet we are 
financing these programs under legislative processes in which it is 
impossible to know whether income and outgo are in balance. 

lf the American Congress and public had an opportunity to analyze 
fiscal legislation—along with its causes and effects—during the course 
of its enactment, I believe the results would be wholesome and that 
there would be a measurable reduction in nonessential Federal 
expenditures. Such an opportunity could be provided by this simple 
change in the system under which Federal fiscal legislation is con- 
sidered. 

If there is no objection, Mr. Chairman, I would like to have inserted 
in the record at this time a statement which I made for release to the 
press on Wednesday, February 4, 1953. 

The CuatrMan. Without objection that will be done. 

(The statement is as follows:) 


STATEMENT BY SENATOR Harry F. Byrp (DeEMocRAT oF VIRGINIA) IN CoN- 
NECTION WiTH THE INTRODUCTION OF THE So-CALLED SINGLE APPROPRIATION 
BILL FOR THE RECAPTURE OF FEDERAL EXPENDITURE CONTROL 


[For immediate release, Wednesday, February 4, 1953] 


Nearly half of the Senate membership today joined in the introduction of a 
bill to establish procedures by which Congress could regain control of annual 
obligations for Federal expenditure. 

This approach to the recapture of fiscal control would be accomplished by 
provisions in the bill under which Congress annually would fix limitations on— 

Obligations for expenditure by Federal agencies from balances they have 
built up in appropriations previously enacted for them, as well as 
Obligations against new authorizations in current appropriation bills. 
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The importance of expenditures from balances in old appropriations, over 
which Congress has been exercising virtually no control, is emphasized by the 
following facts to be found in the Truman Budget Document of January 9: 

(1) He estimated expenditures in the next fiscal year, beginning July 1, at 
$78.6 billion. 

2) He estimated revenue at $68.7 billion. 

(3) He estimated the deficit at $9.9 billion. 

(4) He estimated that, of the $78.6 billion total expenditures, only $41.1 
billion will be from the $72.9 billion he requested in new appropriations and other 
authorizations to be enacted this year. 

(5) He estimated that $37.5 billion of the total expenditures will be from the 
$102.3 billion in balances of old appropriations and other authorizations, enacted 
in previous years, which are to be carried over into the new year. 

(6) He estimated that if his de tic it calculations are accurate the Federal debt 
will be within $1.2 billion of the $275 billion statutory debt limit this time next 
year. 

Under present practices, Congress ordinarily acts only on new appropriations 
requested, without exercising control over expenditures from balances in old 
appropriations which are to be carried over. 

To attempt to balance the budget by action only on that part of new appro- 
priations for expenditure in the coming year would require excessively heavy 
reductions on half of the expenditure budget, while that half to be spent from old 
appropriations would be exempt even from review for reduction. 

Sponsors of this bill do not claim it is the complete solution to the “‘tail-wagging- 
the-dog”’ situation created by uncontrolled expenditure from tremendous carry- 
over balances, but, among other reforms in fiscal legislative procedure, it is largely 
directed at this problem. 

Provisions of the bill may be divided generally into three parts: 

1) They would provide that Congress consider all appropriations in one pack- 
age, instead of a dozen scattered, unrelated bills as at present, so Members and the 
public can see the whole picture as the spending side of the budget is enacted. 
(The so-called single appropriation bill of 1950 merely collected all of the regular 
appropriations between two covers of the bill, and that was as far as its similarity 
to this proposal went. 

2) They would provide t hat Congress shall write into the appropriation bill, 
against all items involved, limitations on annual obligations for expenditure from 
all appropriations— those previously enacted as well as those currently under con- 
sideration. (The importance of provisions in this category may be seen from the 
fact that as of next June 30 the buildup of unexpended balances in old appropria- 
tions and authorizations will exceed $100 billion. While a large part of this total 
will be called “obligated’’, the validity of some of the so-called obligations should 
be bie ct to scrutiny in rev iew. 

(It should be noted also that it is annual expenditures—not annual appropria- 
tions—against annual revenue which result in annual deficits or surpluses; and 
that it is annual deficits which pile up public debt.) 

(3) They would provide also that committee reports on appropriation bills shall 
show annual expenditure estimates which could be compared with revenue esti- 
mates, and that revised revenue estimates shall be requested from the Treasury 
from time to time during the consideration of the bill, so that the budget may be 
kept in balance during the process of appropriation bill enactment. 

The language of this bill is practically identical with that of Senate Concurrent 
Resolution 27 of the past session of Congress, frequently referred to as the “single 
appropriation bill.”’ 

This bill originally was drafted in 1947 when it first became evident that, even 
under peacetime conditions, Congress was losing annual control over Federal 
expenditures. 

The bill 1s designed to recapture a measure of that control, through its obliga- 
tion limitation features, and at the same time provision would be made for 
necessary long-term contracts such as those required for heavy and intricete 
military equipment. 

The language of the bill has been carefully worked over by fiscal experts and 
drafting technicians, and it has been approved three times by the Senate Rules 
Committee, once with a Republican majority, and twice with Democratic 
majorities. It has been passed once by the Senate as a whole. 
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Sponsors of the bill, as it was introduced today, include Senators Byrd, 
Bridges, Taft, Saltonstall, Clements, Jenner, Anderson, Bennett, Bricker, Butler 
of Nebraska, Butler of Maryland, Capehart, Cooper, Cordon, Dirksen, Douglas, 
Duff, Ferguson, Flanders, Gillette, Goldwater, Griswold, Hendrickson, Hennings, 
Hickenlooper, Hunt, Ives, Johnson of Colorado, Kefauver, Kuchel, Malone, 
Martin, McCarthy, Mur dt, Payne, Robertson, Schoeppel, Smathers, Smith of 
New Jersey, Smith of Maine, Thye, Tobey, Welker, Wiley, Williams, and Young. 

The CHarrMan. Are there any questions? 

Senator Haypren. Mr. Chairman, before we take any further action 
on this matter today, I would like to request that the chairman of 
this committee obtain a report from the present Director of the 
Budget as to his comments on this measure. 

The Cuarrman. That will be done. 

(Discussion followed off the record and in closed executive session.) 

(Thereupon, at 11 a. m., the hearing was concluded.) 





CONSOLIDATED GENERAL APPROPRIATION ACT 


WEDNESDAY, APRIL 22, 1953 


Unitep States SENATE, 
CoMMITTEE ON RuLES AND ADMINISTRATION, 
Washington, D. C. 

The committee met at 10:15 a. m., pursuant to call, in room 104—B, 
Senate Office Building, Senator William E. Jenner (chairman) pre- 
siding. 

Present: Senators Jenner (chairman), Carlson, Barrett, Hayden, 
Green, and Gillette. 

Also present: Senator Harry F. Byrd and W. F. Bookwalter, chief 
clerk. 

The CuarrMan. The committee will come to order. Senate Con- 
current Resolution 8, now in the form of a committee print, providing 
for a consolidated general appropriation act, is before us. 

(The resolution is as follows:) 


[COMMITTEE PRINT] 
AprIL 21, 1953 


[S. Con. Res. 8, 83d Cong., Ist sess.] 
[Strike out all after the enacting clause and insert the part printed in italic] 


CONCURRENT RESOLUTION 


Resolved by the Senate (the House of Representatives concurring), Fhat effeetive 
en the first day of the second resitar session of the Kiehty+hied GConcress; the 
sett pte ef the mente td of te Hetise of Hepresentittives ested Ht seeHon 
tas of the hesishtive Reoprettisetion -ret ef $946 is tirended by adding at the 
ee thepedt the felled Hear st bseettetss 

‘4e} 4} All appropriations fer each fiseal year shall be consolidated in one 
Seteee spproptittttiot BH te be dest ty the “Cotsetditted Geert -Appeeptttion 
bet of +Hhe blank te be fled in with the appreprinte fiseal year the eon- 
soleitted eorteeet appreprintion bt tt be ditdeded Hite seperrtete tite eteh title 
espres pode se fee ts petetienble te the respective reettte gener appreprintion 
bills heretefere enaeted- -As used in this paragraph, the term “a itd . 
shell net inelide deficiency or supplemental appropriations; appropriations under 
private Acts ef Congress; er reseissions of appropriations: 

542) Phe eeonselidated general appropriation bill fer eaeh fiseal year, and each 
defeisiar and stppleertH gener apprepriaton bil contatttte sppreprintions 
eveieble fer obligation during sueh fiseal year; shell contain provisions Hating 
the Ret amett te be ebHseated dutine seh Hseal sere dt the ense of eseh appre 
priation made therein whieh is available for obligation beyond the elese of steh 
Hseal year: Steh eenseldated cencral appropriation bit shal alse eortait pre- 
sisiens Hmitine the net ametunts te be ebleated during steh fiseal year from all 
ether prier appropriations arhich are available fer ebhertion berend the elese of 
sueh fiseet veer: doaeh sueh general appreprietion bH! shel alse eonteim @ pre- 
vision that the limitations required by this paragraph shall net be construed te 
prohibit the ineurring of an obligation in the form of @ contract within the respee- 
tive aerate eppreprinted er otherwise attherized by law, if sueh eonteset does 
net provide fer the delivery of property or the rendition ef services during seh 


ii 
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fiseal year in exeess of the appleable imitations on obligations: The foregoing 
provisions of this paragraph shell net be ——— te tthpteptittiona tHittde spe- 
eHesdle fer the peeitegtt af elite cepttied ba tie Cettptrelter Gereret of the 
United States and of jidements te ametnts appropriated under private -Lete of 
Litem de si tteptertietie fee thie ptactett af ditteteed at the pitbtie debt or te 
peralsitre FHttele St stppteptsttate tetetee 

Dee be eatetitter Hepetin teeter dine ented eatisediditted Getter appt 
etien bi, and any eonferenee report thereon; shall shew im tabular form, fer 
Hrfetintttiet pitas bey itera ttttd totHt+ 

AAG the sttettett af ere spprepetttiot: Hreltddite estitttttes of sattitts 
treeetrtte setitedate He the Heit coette tete DeEtHHteET ti prte pttettte tess 
-+B} estimates ef the amounts te be transferred between steh appre- 
pRretons: 
AH estintttes ef the Het tetat te be expended Ht stteh fisent sear front 
eseh apprepristion referred to Ht eltuse +A: 
24+ estes ef tHe Het HitettHt te He expended Ht ste: fisentt sere front 
the bedatees ef prior ttypreptitttete: 
“45} the tetels ef the ameotnts referred te in elatses +C} and (D} and 
SAS estes af He tote) srett ariel: wat! be sentltble for expenditite 
stthsedtent te tie elese af atte feeat sear feet the appreptittions referred 
to Hr ebitttse +44 
Fhe eommittee reports seeompanying ereh defieieney and stipplemental appre- 
prcte bH esHttitte apprepritntions metiteble fer eblertion or expenditure 
during seh fiseel year; and each appropriation reseission bil; and any eonference 
Pepert em ay steh bHE shell teltde appropriate exmtleative pesisiens of seh 
tebultteH~ 

“44+ the eatmitittee reperts seeotpenyine eneh eorseldated ceneral appre- 
prion bt std ty eorference report theres: shal shew He tebttte fepn for 
Hastie ptitpesee for ete adiohs aaated Geeerittent esepepition oF other 
egeney of the Gevernment whieh is antherized te reeete and expend reecipts 
adtett eerering ete Feeetpts tite the Preetstes of the Lnited Stetes and aehieh 
tees & echeelkine seestAt rittinteined ath the Hreastrer of the Lnited states for 
tet purpese i+ the estimated expenditires tether thes retirement ef berrew- 
Hed te be made ext of steh checking reeotHt fer the fseat year, 4B} the estimated 
Beeripta setter ditt: HettetHee te de cepted ttt atte: cheebte teesttHt fer stteh 
fisted estes ted es the dite rete betareet t-h4 ted 454- 

“4+ Phe previsions of pareeraphs 2+ 44+ and +4 shal net be appheable te 
Hip isttets et GHEE PHS ap be dettetettea HrHeehete pttttte debt petinetent: 

“464 Ne generat appreprittiern bH! shal be reeetted or estsidered in either 
Hertiase ttt te dell seed thie Hee Hee HHH He etttettt Ht this tte: 

f+ he Appreprittions Cettitttees of tre tire dtetses ita held hereies 
sHttteestsh of ereh general sppreprittten bill or pias held jetet hesrines 
tet eestte: 

‘te Phe consolidated general appropriation bill for each fiseal year; and eaeh 
detietes rete sptettetiod cetetet sppreptittion bill esttirtniee appropriations 
teactttlerdebe fest obligation dose ste Heest sede shall et the Hire tHe bHt is reported 
te the dete of Represestttices sted te Hie Setate contri Ht tte beds of the bit 
or in @ preimble thereto: as the respeetive eomitittees pity deem appropriate: & 
eHeeett esttttte et die Meetetiee ot Hie Prenstes af te eet dedeped peeetote 
fer sHeh Heed vere 
That effective on the first day of the second regular session of the Eighty-third Congress, 
the joint rule of the Senate and of the House of Repres« en s contained in section 138 
of the Legislative Reorganization Act of 1946 is amended by adding at the end thereof 
the following new subsections: 

“(c) (1) All appropriations for each fiscal year shall be consolidated in one 
general appropriation bill to be known as the ‘Consolidated General Appropriation Act 
of ’ (the blank to be filled in with the appropriate fiscal year). The consolidated 
general appropriation bill may be divided into separate titles, each title corresponding 
so far as practicable to the respective regular general appropriation bills heretofore 
enacted. As used in this paragraph, the term ‘appropriations’ shall not include 
deficiency or supplemental appropriations, appropriations under private Acts of 
Congress, or rescissions of appropriations. 

““(2) The consolidated general appropriation bill for each fiscal year, and each 
deficiency and supplemental general appropriation bill containing appropriations 
available for obligation during such fiscal year, shall contain provisions limiting the 
net amount to be obligated during such fiscal year in the case of each appropriation 
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made therein which is available for obligation beyond the close of such fiscal year. 
Such consolidated general appropriation bill shall also contain provisions limiting 
the net amounts to be obligated during such fiscal year from all other prior appropria- 
tions which are available for obligation beyond the close of such fiscal year. Each 
such general appropriation bill shall also contain a provision that the limitations 
required by this paragraph shall not be construed to prohibit the incurring of an 
obligation in the form of a contract within the respective amounts appropriated or 
otherwise authorized by law, if such contract does not provide for the delivery of property 
or the rendition of services during such fiscal year in excess of the applicable limitations 
on obligations. The foregoing provisions of this paragraph shall not be applicable to 
appropriations made specifically for the payment of claims certified by the Comp- 
troller General of the United States and of judgments, to amounts appropriated under 
private Acts of Congress, to appropriations for the payment of interest on the public 
debt, or to revolving funds or appropriations thereto. 

3) The committee reports accompanying each consolidated general appropriation 
bill, and any conference report thereon, shall show in tabular form, for information 
purposes, by items and totals— 

“(A) the amount of each appropriation or other budgetary authorization for 
expenditure including estimates of amounts becoming available in the fiscal year 
under permanent appropriations; 

“*(B) estimates of the balances of appropriations and other budgetary authori- 
zations for expenditure as of the beginning of the fiscal year, other than the 
obligated balances of expired appropriations; 

““(C) estimates of the net amount to be expended in the fiscal year from each 
appropriation or other budgetary authorization for expenditure referred to in 
clause (A); 

““(D) estimates of the net amount to be expended in the fiscal year from the 
balances of appropriations and other budgetary authorizations for expenditure 
referred to in clause (B); 

“‘(E) estimates of the net amount to be expended in the fiscal year from revolving 
and management funds, other than expenditures referred to in clauses (C) and 
(D); 

“(F) the totals of the amounts referred to in clauses (C), (D), and (E); and 

““(@) estimates of the total amount which will be available for expenditure 
subsequent to the close of the fiscal year from the appropriations and other budget- 
ary authorizations for expenditure referred to in clause (A). 

The committee reports accompanying each deficiency and supplemental appro- 
priation bill containing appropriations available for obligation or expenditure during 
the fiscal year, and each appropriation rescission bill, and any conference report on 
any such bill, shall include appropriate cumulative revisions of such tabulations. 

“(4) The information reported under paragraph (3) shall be accompanied by 
(7) data on revolving and management funds (including the funds of wholly owned 
Government corporations) which shall show the gross amounts from which the net 
amounts estimated to be expended are derived, and information on estimated investments, 
repayment of capital, payment of dividends, and other cash transactions which do not 
affect net expenditures; and (it) such supplemental data as may be considered desirable 
by the committee making the report. 

‘““(6) The provisions of paragraphs (2), (3), and (4) shall not be applicable to 
appropriations of trust funds or to transactions involving public-debt retirement. 

‘““(8) No general appropriation bill shall be received or considered in either House 
unless the bill and the report accompanying it conform with this rule. 

“(7) The Appropriations Committee of the two Houses may hold hearings simul- 
taneously on each general appropriation bill or may hold hearings thereon. 

“(d) The consolidated general appropriation bill for each fiscal year, and each 
deficiency and supplemental general appropriation bill containing appropriations 
available for obligation during such fiscal year, shall at the time the bill is reported to 
the House of Representatives and to the Senate contain in the body of the bill or in a 
preamble thereto, as the respective committees may deem appropriate, a current esti- 
mate of the Secretary of the Treasury of the overall Federal receipts for such fiscal 
year.” 

The CHatrMAN. Senator Byrd is here to testify. 

As a preliminary statement I will say that Senator Byrd also has a 
proposed item veto amendment before the committee. He discussed 
it with me and does not want to take it up this morning. As a matter 
of fact, it has been suggested that I refer it to a subcommittee and 


40436—53——3 





14 CONSOLIDATED GENERAL APPROPRIATION ACT 


that we hold hearings on it because it is something new from the stand- 
point of the Federal Government, and a lot of problems would be 
involved. 

So at this time I will refer the proposed item veto amendment to the 
Subcommittee on Rules and we will hold hearings on it. 

Senator Haypen. This is offered as an amendment to Senate 
Resolution No. 8, and if we do anything with Senate Resolution No. 8, 
I am very much interested in that. 

The CHArRMAN. You mean the item veto? 

Senator Haypen. Yes. 

The CuHarrMAN. The item veto is an amendment intended to be 
proposed to Senate Concurrent Resolution No. 8. 

Senator HAYDEN. Yes. 

The CHAIRMAN. We will refer it to the subcommittee. 

Will you proceed, Senator Byrd, with your statement on Senate 
Concurrent Resolution No. 8. 


STATEMENT OF HON. HARRY FLOOD BYRD, UNITED STATES 
SENATOR, STATE OF VIRGINIA 


Senator Byrp. At the previous meeting, as the chairman and the 
members recall, Senator Hayden raised the point of the item veto and 
said he wanted an opinion from the Budget Director. The question 
of the item veto has been under consideration for a long time and I 
have always strongly favored it. 1 think most governors would favor 
it. In practically every State in the Union the governor has the right 
of veto, and I have communicated with the governors. I do not have 
the information here now because I did not think it would come up 
here this morning, but with few exceptions the governors have ap- 
proved of the item veto, saying it is a restraint on spending and when 
it is necessary to use it they use it very effectively. 

l am making this explanation because of the point made by Sena- 
tor Hayden. As the chairman indicated, I have introduced an item 
veto amendment intended to be proposed in connection with this reso- 
lution. And this amendment is now before this committee. I have 
also introduced a resolution to amend the Constitution to allow the 
item veto, if that should be necessary. The constitutional amend- 
ment resolution is before the Judiciary Committee. 

[ took the matter up with Mr. Humphrey and I received a letter 
from him dated March 10, 1953, in which he said, in part: 

With respect to the item veto, I had in mind when I wrote to you a provision 
which would be an exercise of the rule-making power of the House and the Senate 
requiring that appropriation bills contain a provision authorizing the President 


to disapprove any item. It seemed to me that such a provision might not elicit 
the constitutional objections which would be raised against a bill along the lines 
of the draft you sent me. Since it was that type of provision that I had in mind, 


I thought that it could appropriately be included in a concurrent resolution. 


Mr. Tuttle, General Counsel of the Treasury Department, who, I am 
told, is one of the ablest men in this field, is firmly convinced that this 
plan, namely, in each appropriation bill to authorize the President to 
use the item veto, is constitutional. Of course, that is subject to 
debate and I imagine that hearings would have to be held on it. Mr. 
Tuttle is prepared to come before the committee to sustain that point. 
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As to Senate Concurrent Resolution No. 8, Mr. Joseph M. Dodge, 
Director of the Budget, has suggested some technical amendments. 
As you will recall, when similar resolutions were considered, the Budget 
Director never attempted to express an opinion one way or the other 
on the single appropriation bill except in terms of suggested technical 
amendments. 

Mr. Chairman, we can go into an extended discussion of it if it is 
desired. It was done at the last meeting and, as I say, it has been con- 
sidered three times by the Rules Committee and has been reported 
three times favorably and has passed the Senate on one occasion and 
was in actual operation in fiscal year 1951 and I think that it has 1951 
patrons. 

Senator Barrerr. You did not intend to tie the item veto into this 
bill? 

Senator Byrn. After talking to the chairman, he thought that was 
a new issue and that would be considered by the committee concur- 
rently in the sense that this could be reported and the other could be 
considered, and perhaps offered as an amendment if desired. I agree 
with the chairman. I do not see how the item veto could be reported 
until after careful investigation as to its constitutionality. This 
Senate Concurrent Resolution No. 8, as the committee no doubt 
knows, consolidates the appropriations into one bill. It likewise pro- 
vides for a limitation on obligations. It likewise provides that an 
estimate of the revenues is to be included in the bill itself so that the 
total of the bill then can be compared to the revenue and estimated by 
the Treasury, and the Congress can then much more easily determine 
whether they are voting for a deficit or a balanced budget. It is not 
operative until the 31st of January next. 

Senator Barrett. On this consolidated bill, would all the sub- 
committees have to wait until sometime in June? 

Senator Byrp. They have to wait now for final action. 

Senator Barretr. They will get it so much earlier. They will get 
the interior bill quicker, whereas they wouldn’t get the interior bills 
until June. Am I right on that? 

Senator Haypren. Yes. 

The CuarrMan. We have had a former hearing on this matter, and 
with the consent of the committee I would like to incorporate that 
hearing into this record and ask that it be made a part of the record. 

(Transcript referred to is at beginning.) 

The CuarrMan. Since you have heard from Mr. Dodge there are 
some new matters in this bill. If you don’t mind would you take 
time to explain to the committee how you think they would operate. 

For example, there is some new matter commencing with line 4 on 
page 6 [following the stricken portion] of the committee print. We 
would appreciate it if you would care to make a brief statement on 
how you think a practical application of this bill would work. It is 
referred to on page 2 of Mr. Dodge’s letter. 

Senator Byrp. The amendments suggested by Mr. Dodge merely 
make the technical terms, language, and so forth, in the resolution 
conform with recent changes in Government auditing, accounting, 
and budgeting terms, language, and so forth. For instance, on page 
3, lines 20 and 21 [(c) (3) (B)], he suggests the following substitution: 

(B) Estimates of the balances of appropriations and funds as of the beginning 
of the fiscal year, other than the unobligated balances of expired appropriations. 
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Senator Haypen. Where is that in the new bill? 

Senator Byrp. This new bill was reprinted. 

Senator Barretrr. On what page of the new bill is item B that the 
Senator is speaking of? 

Senator Byrp. The resolution has been redrafted by the Senate 
Legislative Drafting Counsel, for the committee’s convenience, to 
include Mr. Dodge’s suggestions, which are entirely acceptable to 
the sponsors so far as I know. 

Senator Haypen. You have incorporated every recommendation 
made by the Director of the Budget? 

Senator Byrp. Here is his letter here. 

The CuHarrMan. [ believe from our record standpoint the letter 
and memorandum of the Director of the Budget, Mr. Dodge, should 
be incorporated and made a part of the record, which will be done 
at this point. 

(The letter and memorandum are as follows:) 

EXECUTIVE OFFICE OF THE PRESIDENT, 
BUREAU OF THE BuDGET, 
Washington 25, D. C., March 10, 1953. 
Hon. Wiiu1amM E. JENNER, 
Chairman, Committee on Rules and Administration, 
United States Senate, Washington 25, D. C. 

My Dear Mr. CuHarrMan: Your letter of February 25 invites comments with 
respect to Senate Concurrent Resolution 8. This resolution provides for an 
omnibus appropriation bill yearly, annual limitations on some obligations, and 
congressional consideration of revenue estimates and detailed expenditure esti- 
mates at the time of action upon appropriation bills. 

While I am generally in accord with the objectives of an omnibus appropri- 
ation bill, I realize that there are strong points of view in Congress on both sides 
of this particular question. I have no desire to enter into any controversy as 
to what approach may be best from the standpoints of congressional procedure 
or of providing whatever information will be most useful to the Congress in its 
handling of appropriation matters. 

One problem which does concern me is the likelihood that omnibus appropria- 
tion bills would contain legislative riders and, in some cases, would contain 
appropriation items which the President would consider too high. Under the 
late schedule that would be apt to prevail, the veto of an omnibus appropriation 
bill would disrupt the operations of the Government during the intervening period 
until the Congress passed a new bill or repassed the old one over the veto of the 
President. I believe, therefore, that the President should be given the item 
veto power concurrently with the adoption of an omnibus appropriation procedure. 

With respect to obligation limitations, I do not believe that the particular 
approach proposed by Senate Concurrent Resolution 8 would have the effect 
intended, since the major part of expenditures from prior year balances would 
not come under review. With respect to better information on revenues and 
expenditures, I am in favor of providing the Congress with whatever it may 
need at the time of its action on appropriation bills. However, changes in financial 
procedure in recent years make desirable some technical amendments on this 
phase of the resolution.- Suggested text for the consideration of the committee 
is attached. I have also furnished this text to Senator Byrd as sponsor of the 
resolution. 

Sincerely yours, 


Jos. M. Donar, Director. 


TECHNICAL COMMENTS AND SUGGESTIONS WiTH RESPECT TO SENATE CONCURRENT 
RESOLUTION 8 


Subsection (c), paragraph (3) provides that committee reports and conference 
reports on the omnibus appropriation bill shall contain a tabulation itemizing 
the estimated expenditures from new appropriations, the estimated expenditures 
of balances, and the estimated carryover of unexpended balances at the close 
of the fiscal year. Reports on supplemental and deficiency bills and rescission 
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bills would include cumulative revisions of the tabulations. The provision includes 
references to permanent appropriations and estimates of transfers. ‘ 

Paragraph (4) requires similar tabulations to ‘‘cover each wholly owned Govern- 
ment corporation or other agency of the Government which is authorized to 
receive and expend receipts without covering such receipts into the Treasury 
of the United States and which uses a checking account maintained with the 
Treasurer of the United States for that purpose.’”’ The tabulations for these 
agencies would show gross expenditures, collections, and net expenditures in the 
checking accounts. 

Since 1947 when these two provisions were drafted, several changes in the 
accounting system have made portions of the earlier draft obsolete. Experience 
with respect to tabulations on the appropriation-expenditure relationship, as pre- 
pared by the Bureau of the Budget during the last 6 years, leads to the conclusion 
that some improvements can be made in the form of tabulation which was proposed 
back in 1947. Specific comments follow. 

Page 3, line 17, insert after the word “appropriation”? the phrase “or other 
budgetary authorization for expenditure.”’ Without the insertion, authoriza- 
tions to expend from public debt receipts are not covered by the requirement. 
Make a similar insertion after the word “appropriation” on page 3, line 23, and 
(changing to the plural) on page 4, line 3, and page 4, line 8. 

Page 3, lines 20 and 21. Substitute the following: 

“(B) estimates of the balances of appropriations and funds as of the beginning 
of the fiscal year, other than the unobligated balances of expired appropriations.” 

The old system of transfers to which the bill refers has been eliminated, and 
no transfers of new appropriations are now estimated in the budget. On the 
other hand, the bill previously left out estimates of the opening balances of the 
fiscal year, even though it required estimates of the portion thereof to be ex- 
pended. A more understandable tabulation will result if the opening balances 
are included, as provided in this substitute language. 

Page 4, line 4, insert a new clause and reletter the remainder, the new clause 
to read: ‘‘(E) estimates of the net amount to be expended in such fiscal year 
from revolving and management funds, other than the expenditures referred to 
in clauses (C) and (D).” 

This is suggested to take care of the net expenditures or expenditure credits of 
various revolving funds and management funds which expend their own collee- 
tions. Some of such funds also have appropriations or public debt authorizations, 
and it is therefore necessary that the language exclude expenditures which are 
already covered in clauses (C) and (D). 

Page 4, line 16 through page 5, line 4, substitute a new subparagraph as follows: 

“(4) The information reported under paragraph (3) shall be accompanied by 
(i) data on revolving and management funds (including the funds of wholly- 
owned Government corporations) which shall show the gross amounts from which 
the net amounts to be expended are derived, and information on estimated 
investments, repayment of capital, payment of dividends, and other cash trans- 
actions which do not affect net expenditures; and (ii) such supplementary data 
as may be considered desirable by the committee making the report.” 

The proposed insert above for page 4, line 4 will bring figures on wholly-owned 
Government corporations, along with other revolving and management funds, 
within the tabulation set forth in paragraph (3). This will be particularly con- 
venient in view of the fact that such corporations and funds often spend both 
from collections and from appropriations or public debt authorizations. However, 
the data on such corporations and funds appearing in the main table as provided 
in paragraph (3) should be appropriately supplemented with a table that is 
tailored to meet the particular situation that applies to business-type budgets. 
Therefore it is proposed to reword paragraph (4) as here outlined, so that a 
supplementary table will be prepared, following a format which is not rigidly 
prescribed but will be flexible enough to meet the situation from time to time. 
The proposed substitute paragraph (4) also makes it clear that the committees 
are expected to include other supplementary data in the report when it would be 
appropriate. 

Senator Byrp. I would like to say that the Legislative Drafting 
Bureau took the bill and incorporated Mr. Dodge’s suggestions, and 
the changes are shown in the print now before the committee. 

The CHarrMan. Under this new consolidated appropriation bill, 
there will be a limitation on future appropriations. 
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Senator Byrp. Obligations. 

The CuarrMan. How would that work from a practical standpoint? 
Would there be a limitation on the dollar amount or percentagewise? 

Senator Byrp. A limitation on the amount of this appropriation 
that could be obligated in the next fiscal yea 

The Cuarrman. In dollars, or percentagewise? 

Senator Byrp. In dollars. The reason for that is that under the 
present system we have $82 billion of unexpended balances, and of 
the appropriations recommended by Mr. Truman this year, about 
$73 billion, and $41 billion is for expenditures this year, and the 
balance is for expenditure in some future fiscal year. This is for the 
purpose of limiting annual obligations from all appropriations, old or 
new. 

Senator BArretr. Where is that section? 

The CuarrMAn. Section 2. In other words, each year they make a 
limitation? 

Senator Byrp. That is right—of how much of the money appro- 
priated could be obligated in that particular fiscal year because 
otherwise there is no way of ascertaining whether we have a deficit or 
a balanced budget. 

Senator HaypEN. What we used to do was to make an appropriation 
of so much cash and so much contract authority and for some reason 
that I never was able to understand, the House of Representatives 
decided to make it all in cash and to do away with the contract 
authority. Personally, I believe that the other method is very much 
better because you then provide that if certain sums of money are 
estimated to be needed in a particular fiscal year, that stands out and 
the contract authority will allow, on the ie hand, for longtime 
contracts for construction of a battleship, or things of that sort; but 
the House decided that if it was going to take 1 or 2 or 3 or 4 years, 
you were going to appropriate all the cash right now and, of course, 
that greatly distorts the picture. What Senator Byrd is trying to do 
is leave the House situation the way it is but to put a limitation in the 
bill of how much is for each year. 

Senator Byrp. I agree with Senator Hayden and if they are going 
to make that in advance, then Congress should limit the amount for 
specific years. We will have, on July 1, $82 billion of appropriations 
that have not been spent and the executive branch has the power to 
spend them whenever they want to spend them. They could spend 
them all on July 2. I hope we will get back to the old practice; 
namely: That when a battleship is authorized, that we appropriate 
currently so that we can examine it at the end of the year, but now 
a battleship takes 4 years and we appropriate all the money in 1 year. 
There is no control over it after that. 

Senator Barrett. I hate to be asking something that might seem 
to be a simple question, but let us say that there is a $4 million 
project and you appropriated $1 million for fiscal year 1954 and 
then you appropriated $1 million for each succeeding year, is that 
the way it works? 

Senator Haypen. It doesn’t work exactly that way. The first 
year, when you are starting, you do not appropriate very much, and 
the next year the program is accelerated. and the 3d year it gets going 
and in the 4th year you have the money to pay for it. 
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Senator Barrett. In that way you would have to have your 
obligation for each year and you know what you committed. 

Senator Haypen. What disturbs me is how you anticipate beyond 
l year. You can get a very good estimate from most of the agencies 
as to what they will need between the Ist of July and the 30th of 
June of the following year. Well, if they do not spend it on a con- 
tinuing appropriation, that is, that it is not all expended, it would 
go over into the next year. Then Congress takes into consideration 
how much unexpended balance they have. That is the way it would 
have to work. This, undoubtedly, I agree with Senator Byrd, is 
better. 

Senator Byrp. I hope Senator Hayden can get the House to come 
back again to something more like the contract authorization pro- 
cedure, with the abuses eliminated; then each vear the matter is at 
least subject to review, but now it is completely beyond Congress’ 
control. This would return a measure of that control to us. 

The CuHarrMan. On page 9, line 8 [(c) (4)], there should be a 
hyphen between ‘wholly’ and ‘‘owned.”’ 

Senator Byrp, That is a typographical error. 

The CuHarrman. If there is no objec tion, we will insert the hyphen 
between the words “‘wholly’”’ and ‘‘owned”’ on line 8, page 9. 

Now on line 22 [(c) (7)] of the same page the word ‘‘committee”’ 
should be plural and should be ‘committees’. That is a typo- 
graphical error. If there is no objection we will make that correction. 

Then on line 24 [(c) (7)], insert the word “‘joint’’ between the 
words “hold” and “hearings” so that the line would read ‘‘appropria- 
tion bill or may hold joint hearings thereon.” These are perfecting 
amendments to correct typographical errors. If there is no objection 
the corrections will be made. 

Is there any question that any of the members would like to ask 
Senator Byrd? 

Is there anything further, Senator Byrd? 

Senator Byrp. Nothing further. I would like to suggest that when 
the committee can hear Mr. Tuttle, he is prepared. 

The CHarrMAN. We will call him when we hold the hearing. 

Senator Byrp. Thank you very much. 

The Cuarrman. Thank you. The open session is now concluded 
and we will go into executive session. 

(Thereupon, at 10:37 a. m., the hearing was concluded.) 
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TUESDAY, MAY 19, 1953 


Unitrep Srates SENATE, 
CoMMITTEE ON RULES AND ADMINISTRATION, 
SUBCOMMITTEE ON RULEs, 
Washington, D. C. 

The subcommittee met at 10 a. m., pursuant to call, in room 104-B, 
Senate Office Building, Senator F rank Carlson presiding. 

Present: Senators Carlson, Hayden, and Potter. 

Also present: Senator Harry F. Byrd, of Virginia; Congressman 
Charles E. Bennett, of Florida; W. F. Bookwalter, chief clerk; Row- 
land R. Hughes, Assistant Director, Bureau of the Budget; William 
F. McCandless, Assistant Director for Budget Review, Bureau of the 
Budget; Arthur B. Foc ke, legal adviser, Bureau of the Budget; Elbert 
P. Tuttle, General Counsel, "Treasury Department; John K. Carlock, 
Assistant General Counsel, Treasury Department. 

Senator Cartson. The subcommittee will come to order, please. 

The chairman was unavoidably detained for a moment this morning. 
| hope he will come in for a while before the session concludes. 

Today we are to consider the draft of a proposed amendment to 
Senate Concurrent Resolution No. 8, providing for a Consolidated 
General Appropriation Act. The amendment would amend such 
concurrent resolution, reported from this committee on May 12, 
regarding the item veto. I will read the amendment for the informa- 
tion of the subcommittee. The amendment reads: 

(e) No bill or joint resolution making appropriations shall be reported to or 
considered in either House unless it contains a section which shall read as follows: 

“Src. . When this bill (or joint resolution) shall have been presented to 
the President as required by section 7 of article I of the Constitution, the President 
shall have power to disapprove any amount or any provision, whether or not 
related to an amount, which is contained herein, in the same manner as he may, 
under said section 7, disapprove as a whole any bill so presented to him. The pro- 
visions of said section 7 which relate to reconsideration shall also apply to any 
amount or provision so disapproved to the same extent as they apply to a bill 
that has been disapproved in its entirety.” 

If there is no objection, Senate Concurrent Resolution 8, as reported, 
and this amendment will be inserted in the record at this point. 

(Senate Concurrent Resolution 8 and the amendment thereto are as 
follows:) 

{S. Con. Res. 8, 83d Cong., Ist sess.] 
[Strike out all after the resolving clause and insert the part printed in italic] 


CONCURRENT RESOLUTION 
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“~e} 44 AH apprepristiens fer each fiseal year shal be eonselidated in ene 
set of Ste bhrtk t4 be fed He ath the appreprinte fisest sere Phe eon- 
sotdeted serepal sppreprintio# bit tit be didded tite seprrate titles: ereh title 
eorresponding se far as preetierble te the respective regular ceneral appropriation 
bills heretefere enreted: As used it this paraeraph, the term “apprepriatiens: 
shett Het iiehide deficienery or stpplementH apprepriations apprepriations under 
pre vets ef Corneress: op peseissions ef apprepriniens: 
dettietes and sepplementel ceneral apprepriatien bil eenteainine apprepriations 
eveiieble fer ebheation during such fiseal year; shall contain provisions Hmiting 
the net ametnt te be eblicated during sueh fiseal ear in the ease ef eneh appre- 
preter rede therett ahich is available fer oblication beyond the elese of sreh 
fisesl year: Steh eonselidated ceneral apprepriatien bill shal alse eontain pre- 
visions imitine the net amounts te be eblicated during sueh fiseal xear from all 
ether prier apprepriations ahich are avilable fer ebication beyond the elese of 
seh fiseal year: Hreh steel conor) epprepsiction bit shrl se eentei a pre 


revisions ef this pareeraph shal net be SppHepHiatians Hide spe 
Herts fer the pasarent of eltitas certified by the Coenptreler General of the 
dete teed Stet steel at Hideterttee ber trees detpttte Veta ei 


“433 Phe committee reperta aeeompanying each consolidated general apprepri- 
etien bi end any eonferenee report thereon; shall show im tebuler ferm, fer 
Hrioeistettedts preps hae tet ted tet 

fe He stttettet et etred arpprepeintion Hrehidine estinsites ef aaetits 
beestite tactiebte Ht the feet sete Hider persiitent appreprittions: 

“B} estimates ef the ametrts te be transferred between steh appre- 
qibsbtertte 

2H estes af Hie Ret aHiaHHt te be expended Ht sttel fiseet sere fren 
errel theepettttter Beterred te dH edtttise +44+ 

“~HD} estimates of the net ameotnt te be expended in seh fiseal year from 
tHe bitttees ef pie HpprapritttteHss 

fee the tetbe ef the sHsttits pefepped te da eltitses +64 ated CD: and 

corde pete at tie teted geettit added: at be taetitbte fat eapeneditipe 

te te these ot satel: feed sere fret te appreprittions referred 

te in elause 4). 
ee nen Cee Se See ney ae ee enen sane 
petttion bt esHtttttte thpropettteons aerible for eblerttot oF expenditite 
clei sted: deed pest tied ere topeepeitttion peeiosion bith ted tHe conference 
PeHeHt ot ty ste bHL shett deltide appreprinte ettitetive revisions ef stteh 
tetbiberttestie 


oat eee eee ee ee eee one 
; : ; 


feetets af tHe GeseeHttert aeteh dt ttttlietiaed tH FeHeHeE tte ex pete eee TS 
Metter ete Stet eerie pete the etree af tte toed ates tel adie 
Hare HH edreeh ire treeetatt ptt! seat: tHe PrereHter af dre dotted mbates foe 
Hytt pttttee +A the eatitterd expedite cote tte petinestesrt of beret 
Hess to bee terete etit at Heb elremlottre aeretet foe the feed est he the eatHted 
Bereta settee tht betters be be depestted Hr ste: eHeebttte tees far steht 
Hiened See atte oe the Hobe RHE brett oA rte + 

“45+ Phe provisions of paragraphs (2 (4) and +4 shall net be applerble te 
Hhptaptittiet= ef teat Het et te tetettettets Haseley piblie debt petirestert: 

Pate Oe Seer tapeeptittton Ht sll be peeebeed a eonstdered H+ etter 
Hestise ttdess Hie bill sted Hie pepeet teestipetteHie He eeHter ae His pHte: 

sae Phe Apprepeittions Censitttess af the tire Hetses aie drofld HeseHtes 
Senne, ee ee ee, eee ee re eer ee 


eae [The consolidated general appropriation bill for each fecal veary and cack 
Hediste ste Sp pletet ted etree srr ptepeittttat: Gt emttettte: tpl 
cvallable lor cblieetion Gusinn cask Gnad- pleased atthe diana tee Ueoonee 
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te the Hetse ef Hepresenintices tttd te the ReHtte esttite tt the beds ef the bit 
er it t presitble therets; a5 the pespeetive eotittitteess Hine deent apprepritte: & 
CHEHEHE estHttte of the meerettee of te Peers af the aera doederet peeetpts 
for ste fsexd sere 

That effective on the first day of the second regular session of the Eighty-third Congress, 
the joint rule of the Senate and of the House of Representatives contained in section 138 
of the Legislative Reorganization Act of 1946 is amended by adding at the end thereof 
the following new subsections: 

““(ce) (1) All appropriations for each fiscal year shall be consolidated in one 
general appropriation bill to be known as the Consolidated General Appropriation 
Act of (the blank to be filled in with the appropriate fiscal year). The consolidated 
general appropriation bill may be divided into separate titles, each title corresponding 
so far as practicable to the re spective re qular ge neral appropriation bills heretofore 
enacted. As used in this paragraph, the term ‘appropriations’ shall no} include 
deficiency or sup ple mental appropriations, appropriations under private Acts of 
Conare 8S, Or TeSCUSSITONS of appropriations. 

2) The consolidated de neral appropriation bill for each fiscal year, and each 
deficiency and supplemental general appropriation bill containing appropriations 
available for obligation during such fiscal year, shall contain provisions limiting the 
net amount to be obligated during such fiscal year in the case of each appropriation 
made therein which is available for obliy gation beyond the close of such fiscal year. 
Such consolidated general appropriation bill shall also contain provisions limiting 
the net amounts to be obligated during such fiscal year from all other prior appropria- 
tions which are available for obligation beyond the close of such fiscal year. Each 
such general appropriation bill shall also contain a provision that the limitations 
epee by this anche gp shall not be construed to prohibit the incurring of an 
obli gation in the form of « contract within the re spective amounts appropriated or 
“ rwise authorized by law, ‘if such contract does not provide for the delivery of property 

r the rendition of services during : such fiscal year in excess of the applicable limitations 
on obligations. ‘The foregoing provisions of this paragraph shall not be applicable to 
appropriations made specifically . for the payment of claims certified by the Comp- 
troller Gene a” of the United States and of judgments, to amounts appropriated under 
private Acts of Congress, to appropriations for the payment of interest on the public 
debt, or to sweleiae funds or appropriations thereto. 

‘(8) The committee re ports accompanying each eonneeenee general appropriation 
bill, and any conference report thereon, shall show in tabular form, for information 
purposes, by items and totals 

A) the amount of each appropriation or other budgetary authorization for 
expenditure including estimates of amounts becoming available in the fiscal year 
under permanent appropriations ; 

B) estimates of the balances of appropriations and other budgetary authori- 
zations for expenditure as of the beginning of the fiscal year, other than the 
obligated balance Ss of ex prrec d appropriations; 

‘(C) estimates of the net amount to be ex pe nded in the jiseal year from each 
appropriation or other budgetary authorization for expenditure referred to in 
clause (A); 

‘““(D) estimates of the net amount to be expended in the fiscal year from the 
balances of appropriations and other budgetary authorizations for expenditure 
referred to in clause (B); 

‘““(E) estimates of the net amount to be expended in the fiscal year from revolving 
and management funds, other than expenditures referred to in clauses (C) and 
(D); 

‘(F’) the totals of the amounts referred to in clauses (C), (D), and (F); and 

‘(G) estimates of the total amount which will be avai lable for expenditure 
subsequent to the close of the fiscal year from the appropriations and other budget- 
ary a uthorizations for ex pe ndit ‘re refe rred to in clause (A). 

The committee reports accompanying each deficiency and supplemental appro- 
priation bill containing appropriations available for obligation or expenditure during 
the fiscal year, and each appropriation rescission bill, and any conference report on 
any such bill, shall include appropriate cumulative revisions of such tabulations. 

“(4) The information reported under paragraph (3) shall be accompanied by 
(7) data on revolving and management funds (including the funds of wholly-owned 
Government corporations) which shall show the gross amounts from which the net 
amounts estimated to be expended are derived, and information on estimated investments, 
repayment of capital, payment of dividends, and other cash transactions which do not 





1 Should read ‘‘not’’ 
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affect net expenditures; and (ii) such supplemental data as may be considered desirable 
by the committe: making the report. 

““(5) The provisions of paragraphs (2), (8), and (4) shall not be applicable to 
appropriations of trust funds or to transactions involving public-debt retirement. 

(6) No general appropriation bill shall be received or considered in either House 
unless the bill and the report accompan ying it conform with this rule. 

“(7) The Appropriations Committees of the two Houses may hold hearings simul- 
taneously on each general appr opr iation bill or may hold joint hearings thereon. 

‘““(d) The consolidated general appropriation bill for each fiscal year, and each 
deficiency and supplemental general appropriation bill containing appropriations 
available for obligation during such fiscal year, shall at the time the bill is reported to 
the House of Representatives and to the Senate contain in the body of the bill or in a 
preamble thereto, as the respective committees may deem appropriate, a current esti- 
mate of the Secretary of the Treasury of the overall Federal receipts for such fiscal 


” 


year. 


[COMMITTEE PRINT] 
| Aprin 21, 1953 
[S. Con. Res. 8, 83d Cong., Ist sess.] 
Omit the part struck through an insert the part printed in italic] 
AMENDMENT 


Intended to be proposed by Mr. Byrp to the concurrent resolution (S. Con. Res. 8) providing fora 
Consolidated General Appropriation Act, viz: At the end thereof insert the following new paragraphs, 


Fhet effective on the fest dey of the seeond pesitar session of the Eichty- 
Hite Crete ie death eitte at the erties ted of tie Hetise af dtepresertit tees 
Betthetied Hr apetiat Eh at thie be retertice Hearestites tien het of 444 te sttetdeed 
bow tretdtee tet ttre ete theteet the febtaate Hea sheet 
eonsidered Ht ether Hetse titess +H eoHttis # section shiek shel read as feHewse: 

Si ‘Sne- > Wher HH BH ter jottt pesehitient shel have been presented te 
the President as reqttired by seetion 7 of aetiele t of the Constititien; the Presi- 
dent shell have power to disapprove any amount of any provision, whether er net 
Bebetead te te ttttettits ar tiel: Ge eettHed Heretic tH tre stteHe aHaHe? tte dre Bits 
vader said seetion 7; disapprove as & awhele any bil se presented to him The 
presisisis of stid seetien FT ahieh pelete te peeonsideration shal alse apph te 
Shy Ament er provision er part thereef se disappreved te the same extent ae 
they apply to @ bil that has been disapproved im its entirety ~ 

‘(e) No bill or joint resolution making appropriations shall be reported to or con- 
sidered in either House unless it contains a section which shall read as follows: 

‘ ‘Sec. . When this bill (or joint resolution) shall have been presented to the 
President as required by section 7 of article I of the Constitution, the President shall 
have power to disapprove any amount or any provision, whether or not related to an 
amount, which is contained herein, in the same manner as he may, under said sec- 
tion 7, disapprove as a whole any bill so presented to him. The provisions of said 
section 7 which relate to reconsideration shall also apply to any amount or provision 
so disapproved to the same extent as they apply to a bill that has been disapproved 
in ils entirety.’ ’ 


Senator Carutson. Our first witness today is the author of the con- 
current resolution and the proposed amendment, Senator Byrd of 
Virginia. 

Senator Byrd, we are very happy to have you before us this morning 
and we will be pleased to hear your statement. 


STATEMENT OF HON. HARRY F. BYRD, A SENATOR FROM VIRGINIA 


Senator Byrp. Thank you very much, Mr. Chairman. I do not 
propose at this time to make an argument, although I would like that 
opportunity later. We have three witnesses here who can very ably 
discuss it. 
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Simply for the purpose of the record, Mr. Chairman, I would like 
to say that as a former Governor I can testify to the fact that the 
item veto can be exercised effectively and constructively for the 
reduction of nonessential expenditures. 

Out of personal experience, I have advocated adoption of the item 
veto authority in the Federal Government ever since I came to Con- 
gress 20 years ago. Before World War II I was associated with the 
ate Senator Arthur Vandenberg in the advocacy of granting the 
President this power. 

Since then I have been identified, in one way or another, with the 
proposal in almost every session of Congress. I am strongly in favor 
of it now. 

I am not a lawyer, and therefore cannot authoritatively argue the 
question as to whether a constitutional amendment is necessary to 
grant such power to the President. Under the circumstances, in the 
current session of Congress, I am the sponsor of a resolution to amend 
the Constitution to allow the item veto, and so is Congressman 
Bennett, who is here today. 

I am also sponsor of an amendment which would grant the authority 
through amending the rules of the House and the Senate to provide 
that each appropriation bill shall contain item veto authority. 

The constitutional amendment resolution is now before the Senate 
Judiciary Committee, but it has scheduled no hearings on the subject. 
It is appropriate, I think, for this committee to consider this amend- 
ment along with—but separate from—the so-called consolidated ap- 
propriation bill because one of the criticisms of the so-called single 
appropriation bill is that the President would have to send back the 
whole composite ppprrpcnnoe bill in the event he disapproved a 
single item in the bill. 

I have never been impressed by this argument because it always 
seemed to me that congressional action on a veto designed to dis- 
approve of one item in the consolidated bill would serve to assure 
expedited action by Congress by virtue of the fact that all of the 
appropriations were being held up. 

Although 1 have always favored the item veto, I have always 
hesitated to provide for it in the so-called single appropriation bill 
because the single appropriation bill proposal was in the nature of an 
amendment to the rules of the House and the Senate. In view of the 
attitude of many Members of Congress in the past indicating the belief 
that a constitutional amendment was necessary, it did not seem to me 
to be appropriate for such a matter to be included in a bill to amend 
legislative rules. 

Now, however, there seems to be considerable support for the con- 
tention that the President may be empowered to exercise the item veto, 
without constitutional amendment, if it is provided for within the 
language of each appropriation bill. If the committee and the Con- 
gress find this to be proper, it would be entirely agreeable to me. 

Mr. Chairman, there are witnesses here today. First is Mr. Rowland 
R. Hughes, the Assistant Director of the Bureau of the Budget. Mr. 
Hughes has had very wide business experience and was formerly the 
comptroller of the National City Bank in New York City. 

We also have Mr. Elbert P. Tuttle, who is the General Counsel of 
the United States Treasury Department, a very eminent lawyer whose 


a 
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30 years of practice in the legal profession should well qualify him to 
discuss the constitutional question involved. 

Also present today is the Honorable Charles E. Bennett, Member 
of Congress from the Second Florida District, who has taken a great 
interest in this subject and been very effective in promoting it. It has 
been a pleasure for me to be associated this year with Congressman 
Bennett in connection with the item veto subject. 

Mr. Bennett, as I said, is the sponsor of a companion resolution in 
the House of Representatives for the item veto by Way of a constitu- 
tional amendment. He has made quite a study of the item veto 
proposal in the Federal Government, and its use in the States. He has 
made a very complete presentation on the subject before the House 
Judiciary Committee, which has held hearings on his resolution, and I 
believe this committee will be interested in his findings. 

In addition, Mr. Chairman, I have received two communications 
which I would like to ask to be put in the record. One is from the 
former Budget Director, Frederick J. Lawton, who is now a Commis- 
sioner of the United States Civil Service Commission. And I regard it 
as a very excellent statement in favor of the proposal. 

| also have a telegram from Mr. Steve Stahl, the executive vice 
president of the Oklahoma Public Expenditures Council, in favor of 
the proposal, 

Senator Cartson. Without objection, they will be placed in the 
record. 

(The statement of Mr. Lawton and the telegram from Mr. Stahl are 
as follows: ) 


STATEMENT OF F. J. LAWTON TO THE SUBCOMMITTEE ON RULES OF THE COMMITTEE 
oN RULES AND ADMINISTRATION, UNITED STATES SENATE, ON THE PROPOSAL 
To ProvipE an Irem VETO IN CONNECTION WiTH APPROPRIATION MEASURES 


t 


in 
l I 


I am pleased to have the opport ! o give the committee my views on this 


y to g 
osal for amendment to the rules of both Houses of Congress so as to require 
each appropriation measure to carry a provision enabling the President to veto 








any amounts or any provisions in the bills. 

I believe that to confer the item veto power on the President would be un- 
questionably desirable While there may be some disagreement as to the proper 
method of accomplishing this objective, the principle is basically sound. 


The question of whether item veto power must be granted by constitutional 
amendment or whether it can be granted by statute or by change in the rules 


has been a subject of discussion over a long period of years. Competent au- 
thorities can be cited on both sides « f the question. The proposal before you is & 
workable one. In developing legislation covering the fiscal affairs of government, 
we have made steady progress. The Budget Accounting and Procedures Act of 


1950 represented the type of progressive thinking that is necessary to insure that 
legislation in the fiscal field keeps pace with the requirements of modern-day 
government. To my mind, the item veto authority is another such step. It 
has been recognized as an integral part of sound fiscal management by the great 
majority of States, by the Congress itself in legislating for the Territories, and by 
outstanding members of both parties over a long period of years. 

The item veto would enable the President to consider each amount or provision 
in the appropriation bill on its merits, in much the same manner as he now con- 
siders other legislative enactments presented to him for approval. I think we 
must bear in mind the distinction between appropriation bills and other legis- 
lative bills. An appropriation bill may and does cover a wide variety of unrelated 
subjects. The development of hydroelectric power bears little relation to the 
enforcement of laws on an Indian reservation. Rescue operations for a ship in 
distress is far different from the issue and redemption of savings bonds. On the 
other hand, an ordinary legislative bill covers only one subject-matter field. 

Under the item veto, it could be said that the appropriations and the provisions 
of the bill would more accurately reflect the considered judgment of both the 
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President and the Congress than they do under our present method. There is no 

valid reason in my opinion why the President should not be given the means to 
withhold his approval of the amount of a given appropriation and secure con- 
gressional reconsideration, in the same manner as he may now return to the 
Congress the legislation which authorizes the appropriation. But as a practical 
matter, he usually cannot do so because in order to secure reconsideration of any 
appropriation—however minor—he must veto the bill as a whole, with the 
attendant consequences of delay in receiving operating funds—and in some cases 
actual termination of vital activities—for the several agencies included in the 
bill. Naturally an omnibus appropriation bill would increase the degree of 
difficulty in this respect. 

In my experience as Director of the Bureau of the Budget, one of the most 
difficult problems which the item veto would go a long way toward correcting, is 
that of legislative riders in appropriation bills. While the present rules of both 
Houses are aimed at preventing the inclusion of legislation in appropriation bills, 
nevertheless, through suspension of the rules, or through the consideration of the 
bill under a special rule prohibiting points of order, many changes in existing 
legislation and much new legislation has been enacted into law through this 
method, Unfortunately the quality of the legislation included in appropriation 
acts leaves much to be desired. This | believe is the natural result when the 
jurisdiction of the various legislative committees—each with special competence 
in their respective areas—is ignored, when the riders are proposed on the floor 
with little or no deliberate consideration of their policy details, and when in the 
hectic closing days of a session the adoption of the riders is influenced by the de- 
sire to gohome. The most recent example of this type of provision is perhaps the 
summary dismissal provision which the House Appropriations Committee sought 
to include in the Justice Department Appropriation Act, 1954, now pending in the 
Senate. In the House this provision was first voted on favorably and later elimi- 
nated as a result of a successful motion to recommit the bill with instructions to 
delete the section, The provision was unnecessary and its objectives are ade- 
quately covered by the present security program of the executive branch of the 
Government and the act of August 26, 1950 (Public Law 733), which was enacted 
after careful deliberation and upon the reports of the respective civil-service 
committees, 

I can safely state that there are a number of legislative provisions of recent 
appropriation acts which would not have received Presidential approval if the 
President had in fact been able to consider them on their merits as individual 
legislative items, rather than as part of a whole legislative package which include 
funds then required immediately. I am sure that the members of the committee 
are familiar with a number of instances where chairmen and members of legislative 
committees have vainly protested the inclusion of legislative riders on appropria- 
tion acts that were clearly an invasion of their jurisdiction. 1 am sure that you 
will also agree that in many such instances the majority of the membership had 
littke or no opportunity to assess the relative merits of such proposals. Very 
frequently the only background material was a squib in the committee report or a 
brief ex parte presentation on the floor. 

There have been a number of legislative on domo involving personnel matters 
which have been appended to recent appropriation bills. These were of such a 
nature that the Congress itself initiated remedial legislation shortly after the 
enactment of the original provisions. I refer specifically to the so-called Whitten 
amendment, originally included as section 1302 of the Supplemental Appropriation 
Act, 1951, later reenacted with modifications in section 1302 of the Supplemental 
Appropriation Act, 1952, and still further modified in section 1302 of the Third 
Supplemental Appropriation Act, 1952. Surely no one will seriously suggest 
that Government personnel legislation should be enacted in such a fashion as this. 
Section 601 of the Independent Offices Appropriation Act, 1952 (approved August 
31, 1951), restricted the accumulation and payment of annual leave by civilian 
employees. It was specifically repealed on October 30, 1951, by the enactment 
of the Annual and Sick Leave Act of 1951 (Public Law 233) which established our 
existing comprehensive leave system. However, the Independent Offices Appro- 
priation Act, 1953, again included, as section 401, a somewhat similar provision 
restricting payment for annual leave earned in any one year and not taken by the 
following June 30. I understand that substantive proposals are now pending in 
the Congress to further modify the terms of this section. One additional example 
of this type of personnel provision is section 634 of the Department of Defense 
Appropriation Act, 1953, which restricts the numbers of commissioned officers 
of each grade to a specified percentage of the total average number of military 
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personnel in the respective services. It was found necessary to modify these 
restrictions and to repeal this section by the act of March 14, 1953 (Public Law 7). 

In recent years there has also been a marked tendency to include many adminis- 
trative provisions in appropriation acts which have tended to impair effective 
administration in the departments and agencies. Some of these prescribe rigid 
statutory limits on the numbers of personnel engaged in various activities, such 
as those assigned to personnel work. ‘The difficulty has been that these provisions 
have not been uniform between the departments in cases where uniformity would 
seem to be desirable. Some of them imposed considerable additional workload, 
at the same time they reduced the degree of administrative discretion needed to 
meet it. In many cases there had been no opportunity for hearings and Members 
of Congress, impressed by the sugarcoating of promised economy, acted blindly. 

I believe that a Presidential item veto would not only insure better legislative 
consideration of provisions such as those just mentioned, but would also have a 
a tendency to discourage the use of the appropriation acts as vehicles for securing 
their enactment. It should therefore further enhance the jurisdictional integrity 
of the several legislative committees. 

Finally, I should like to make one further comment as to the method of providing 
the item veto. A little over 2 years ago Congress adopted a provision that, in 
principle, was very similar to the proposal now under consideration. In the 
General Appropriation Act, 1951, there was included a legislative provision 
directing that the appropriations otherwise made in that act be reduced by the 
sum of $550 million through the apportionment procedure administered by the 
Director of the Bureau of the Budget. In complying with this direction of the 
Congress I had the discretionary duty of determining where, and in what amounts, 
the appropriations were to be cut to meet this specified overall reduction. In 
exercising this discretion, it seemed equitable to treat certain categories in a uni- 
form manner. As a result, one appropriation was eliminated in its entirety. 
This was an item veto, but it was exercised by the Director of the Bureau of the 
Budget, a member of the President’s staff. To reverse that action would have 
required the initiation of a new appropriation bill, its passage by Congress, and 
approval of the President. Therefore, I suggest that granting the item veto to 
the President of the United States would not be as far-reaching as the provision 
of the General Appropriation Act of 1951. It would in all events permit congres- 
sional reconsideration of his action in the usual way. 

I strongly recommend this authority be provided. 





OxvaHoMA City, Oxia., May 18, 1958. 
Senator Harry F. Byrp, 


Senate Office Building, Washington, D. C.: 

The amendment to Senate Concurrent Resolution 8 now under consideration 
which proposes to empower the President to exercise the right of item veto 
respecting all appropriation measures, in my judgment, deserves sympathetic 
analysis by those wishing to reduce Government expenditures and taxes. While 
the directors of the many State taxpayer organizations have no judgment as to 
the constitutional issues involved, | am sure that the general experience with 
executive item veto in the States, commends the procedure to those who believe 
in selective reduction and control of expenditures. 


STEVE STAHL, 
Executive Vice President, Oklahoma Public Expenditures Council. 

Senator Byrp. Now, Mr. Chairman, I ask permission to present 
to you Mr. Rowland R. Hughes, Assistant Director of the Bureau of 
the Budget. 

Senator Carison. Senator Byrd, of course I am willing to follow 
your list of witnesses. I have not checked with the Congressman to 
see if he wants to appear first, if you have no objection here, in order 
that he may get back to the House. 

Mr. Bennert. It suits me just fine to follow the Senator’s order 
unless we have a rollcall in the House, in which case I will have to go 
there. 

Senator Byrp. Mr. Hughes will speak on the desirability of the 
item veto and Mr. Tuttle will speak on the constitutionality of it. 
Congressman Bennett will speak on its results in the States. 
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Mr. Bennerr. Unless there is a rollcall I will be glad to stay. 

Senator Caritson. The Chair wishes to state that it is very easy 
to follow the statements and suggestions of Senator Byrd, as a former 
Governor. I too can testify to the effectiveness of an item veto and 
its value, as a former Governor. I am also not a lawyer, so I am 
going to listen with great interest to some of these attorneys discussing 
the legal phases of it. 

We are very happy to have with us Rowland Hughes, the Assistant 
Director of the Bureau of the Budget, and we will be please xd to have 
your statement, Mr. Hughes. 


STATEMENT OF ROWLAND R. HUGHES, ASSISTANT DIRECTOR, 
BUREAU OF THE BUDGET; WILLIAM F. McCANDLESS, ASSISTANT 
DIRECTOR FOR BUDGET REVIEW, BUREAU OF THE BUDGET; 
AND ARTHUR B. FOCKE, LEGAL ADVISER, BUREAU OF THE 
BUDGET 


Mr. Hucues. Senator, I have with me these two gentlemen from 
the Bureau of the Budget, Mr. William F. McCandless, Assistant 
Director for Budget Review, and Mr. Arthur B. Focke, legal adviser 
of the Bureau of the Budget. 

Senator Caruson. The record will show that they are all present 
today and are available. 

Mr. Hueues. Mr. Chairman and members of the committee, I 
appreciate the opportunity to appear before your subcommittee today 
to express the views of the Bureau of the Budget on the proposal to 
prov ide an item veto in connection with appropriation measures. 

The Bureau of the Budget has already expressed to you its views 
on this proposal in Mr. Dodge’s letter of March 10: 

Under the late schedule that would be apt to prevail, the veto of an omnibus 
appropriation bill would dis srupt the operations of the Government during the 
intervening period until the Congress passed a new bill or repassed the old one 
over the veto of the President. 

That is the point Senator Byrd made just before. 

I believe, therefore, that the President should be given the item veto power 
concurrently with the adoption of an omnibus appropriation procedure. 

We are always strong supporters of any effort to make the process 
of eliminating unnecessary appropriation items more effective, and 
there are undoubtedly instances which arise from time to time where 
the item veto provisions would be an advantage from this viewpoint. 

There have been instances in the past where it would have been 
desirable for the President to bring his views on a particular appro- 
priation item before the Congress in the form of a veto message on 
that item. This would have permitted the Congress to reconsider 
the matter immediately and thus resolve differences of opinion 
between the executive and legislative branches. These differences of 
opinion sometimes have risen in connection with legislative riders on 
appropriation bills. There have been instances where the Congress 
itself has reconsidered such matters and reversed the position taken 
in the appropriation bill. 

I have a couple of examples of that here for the record at a later 
time. 
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Nearly 40 States, as well as the Territories, have provisions for the 
item veto. While this creates a considerable body of precedent, I am 
not at all certain that the relative positions of the executive and 
legislative branches in the States and Territories are the same as in 
the Federal Government. 

In fact, at future times, relations between Congress and the Execu- 
tive may be on a different basis than that now prevailing. Situations 
can develop in the future which could cause the item veto to be a 
controversial question in the Congress. You will naturally want to 
examine such possibilities. 

In other words, we raise them as flags to make sure they are not 
forgotten. 

The Bureau of the Budget, while endorsing the principle of the 
item veto in connection with Concurrent Resolution No. 8 now 
proposed, recognizes that there may be such other considerations 
which could result in opposition to its adoption. 

For example, one possibility that occurs is that it might result in 
a gradually greater concentration of appropriations so as to include 
within a larger lump sum items which might be subject to veto if 
shown separately in the bills. 

In our review we have not considered the question of the con- 
stitutionality of such a proposal, as I understand other witoesses 
will be heard on that point. 

Senator Carison. We appreciate very much your statement, 
Mr. Hughes. I think the questions are going to revolve largely 
around the constitutionality of the proposal and the legal phases of 
the agreement. I think we ought to make a very good record on it 
if we could. In order to get it before the committee I want to read 
1 or 2 things that I think ought to be discussed, and since Mr. Hughes 
is here at this time, I am going to ask his views on them. 

It has been said the item veto of appropriation measures will 
lessen the responsibility Congress has to the Constitution and to the 
people to provide generally for the whole welfare. For instance, 
Section 8, Article I, of the Constitution says: 

The Congress shall have power to lay and collect taxes, duties, imposts and 
excises to pay the debts and provide for the common defense and general welfare 


of the United States. 


Now, I ask, would the grant of item veto power to the President 
amount to a surrender by Congress of its responsibility under the 
Constitution to provide evenly for the general welfare, for the common 
defense, and the public good? I would ask that question. 

Mr. Hugues. In my opinion certainly not, because the bills could 
be passed as separate items and then you would be in the same position 
as you are now with a proposed item veto. 

Senator Caruison. Of course, Congress has an obligation. Can 
Congress share that obligation any more than it would share the 
responsibility of laying taxes, duties, and imposts? 

Mr. Hvuaues. As I understand it, the Congress has the responsibility 
for passing the legislation, but it is subject in all cases to the Presi- 
dential veto. I do not see in that particular connection which you 
raise that the item veto raises any special problem on that respop- 
sibility, but I am not a constitutional lawyer. 
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Senator Cartson. I want to get it before the committee because 
I think we will have to go into that in some detail before we conclude 
these hearings. 

Do you have any questions, Senator Hayden? 

Senator Haypen. No. Not at this point. 

Senator Caruson. If not, we will call the next witness, Senator 
Byrd. 

Senator Byrp. Mr. Elbert P. Tuttle, General Counsel of the 
United States Treasury Department. 

Senator Carison. Mr. Tuttle, we are very happy to have you 
appear before the committee, and if you will give your name and 
position to the reporter and also the name of the assistant you have 
with you, if you care to, sir, we will proceed. 


STATEMENT OF ELBERT P. TUTTLE, GENERAL COUNSEL OF THE 
TREASURY DEPARTMENT; AND JOHN K. CARLOCK, ASSISTANT 
GENERAL COUNSEL 


Mr. Turrie. Mr. Chairman, Mr. John Carlock, Assistant General 
Counsel, appears with me. Mr. Carlock has helped me in discussing 
this re peatedly, and I brought him with me to help answer some of 
the committee’s questions as they may develop. 

My name is Elbert P. Tuttle, General Counsel of the Treasury 
Department. 

Mr. Chairman and members of the committee, I appreciate the 
privilege you have accorded me of appearing here today to discuss 
the constitutionality of the proposal for giving the President the 
power to disapprove individual items and provisions in appropriation 
bills. I consider it an honor that the subcommittee has asked me to 
express my views. 

I understand that the matter specifically under discussion is the 
constitutionality of a provision proposed as a concurrent resolution 
which would be an exercise of the rulemaking power of the Senate and 
the House of Representatives requiring that each appropriation 
measure include an authorization for the President to disapprove 
individual items or provisions. I will, therefore, limit my remarks 
to the issue of constitutionality, not touching upon the question of 
the desirability of the proposal except to indicate here at the outset 
that the Treasury Department is very much in favor of such a provi- 
sion if the Congress should see fit to adopt it. 

Before beginning my discussion of the cosntitutional question I 
would like to say that my years of practice as a lawyer have fostered 
in me a jealous regard for the Constitution. I could not support or 
defend any proposal for item veto if I had any doubts concerning 
its constitutionality. I should also like to disclaim in advance any 
pretensions that I am an expert on a subject on which all of you 
gentlemen know far more than I will ever know. I refer to the power 
of the Houses of Congress to make their own rules. 

As we all know, article I, section 7, of the Constitution describes 
in general language the procedure for enacting a “‘bill.””. Among other 
things it provides that— 
every bill which shall have passed the House of Representatives and the Senate, 
shall * * * be presented to the President * * *; if he approve he shall sign it 
but if not he shall return it * * * 
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Neither this nor any other provisions of the Constitution defines 
or indicates what shall constitute a “bill,” however. From the history 
of the Constitutional Convention it seems clear that the framers of 
the document meant that details such as this should be entrusted to 
congressional determination, not embodied in rigid constitutional 
provisions. In this respect the authority of the Congress is greater 
than that of the legislatures of many States whose constitutions 
contain prov isions dealing with the form and essential requirements of 
bills. 

But the Constitution does expressly give the two Houses of the 
Congress the power to determine the rules of their proceedings. The 
Supreme Court has said that this power to make rules is “absolute 
and beyond the challenge of any other body or tribunal.”’ In United 
Sta v. Ballin (144 U.S. 1), the Court called attention to the fact 
that while the Constitution requires the presence of a quorum, it 
sets up no method of making this determination, and that it is there- 
fore within the power of each House to prescribe any method which 
would be reasonably certain to ascertain the fact. 

Under this explicit provision of the Constitution, then, it seems 
eminently reasonable that each of the two Houses may prescribe its 
own rules as to the form and consideration of bills. <A bill, after all, 
is nothing but a vehicle for carrying a proposed law through the 
legislative process; it is simply a device by which the legislative will 
is expressed. 

I think that clause 6 of rule XXIV of the House is particularly 
relevant here, because it shows that rules of this character have in 
fact been adopted. That rule provides that after an omnibus private 
relief bill has passed the House under certain circumstances— 
said bill shall be dissolved into the several bills and resolutions of which it is 
compose E 

The rule also provides that in the consideration of any omnibus 

bill the proceedings— 
shall have the same force and effect as if each Senate and House’ bill or resolution 
therein contained or referred to were considered by the House as a separate and 
distinct bill or resolution. 
This seems to indicate clearly that the House had no doubt that it 
could legislatively determine under its own rules what constitutes a 
bill. It also shows clearly that it is not a novel concept that there 
can be a bill within a bill, as we ordinarily use that term. Thus, 
the reference to bill in article I, section 7, need not, if the Congress 
wishes to provide otherwise, mean exclusively the single package pre- 
sented to the President. 

Not only can the Senate and House prescribe their own separate 
rules of this character, but they can and have made joint rules. In 
my opinion, they have done this in the statutes which set out the 
form of enacting or resolving clauses, the form of appropriation act 
titles, and the proc edure for engrossing, enrolling, signing by officers 
of Congress, and so on. While these joint rules happen to be in the 
form of statutes, there does not appear to be any reason why they 
would not be equally effective had they been adopted merely as joint 
rules. 

There cannot be any doubt that the Congress could take each item 
or provision in an appropriation measure and set it up as a separate 
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bill. If this were done the President would of course have the au- 
thority to disapprove each item. Since the result can be achieved 
by the Congress if it desires, and since the Congress has the authority 
to prescribe by joint rules what it considers a bill there appears to 
be no reason why the Congress should have to resort to the cumber- 
some device of physically separating the items to achieve the desired 
result. 

Senator Haypen. I have never thought of that provision in the 
House rules providing for consolidating individual pension bills and 
individual relief bills into one bill. It still is not quite clear to me, 
though, when you scramble the eggs whether they are not scrambled? 

Mr. Turrie. They are unscrambled again, these relief bills, for the 
purpose of having them approved at the White House. 

Senator Haypren. The President signs his name once to a bill that 
contains a great many pension items, let us say, and it is still scrambled 
in one package. He does not sign each item in that bill. 

Mr. Turrie. I am thinking of the private relief bills. Those are 
signed separately, I believe. 

Mr. Cartock. I think they are unscrambled if the House dis- 
approves one of them after it has been reported. It is sent back and 
unscrambled by the committee. 

Senator Porrer. What happens when the President wishes to dis- 
approve one of the items in an omnibus relief bill? What is done with 
it? He does not send the entire bill back, does he? 

Mr. Caruock. This is just a House rule. It is not a joint rule and 
it does not help the President in this respect or give him any other 
entitlement; it is only the power of the House to scramble and un- 
scramble the bills. But it does illustrate the power. 

Senator Porrer. When it leaves the House are they unscrambled 
again and are they sent out as individual bills? 

Mr. Cartock. When it passes the House it is left scrambled. 

Mr. Turrue. It is left scrambled and the President has to sign the 
package. 

Senator Porrer. That is right. 

Mr. Turrie. Or else veto the package. That is perfectly clear. 
The suggestion we make is if both House and Senate had the rule 
referred to here, stating that in your concept a bill for this purpose is 
each individual item of appropriation, then by that rulemaking power 
it attaches to each bill a provision that the President can consider 
each item as a separate bill, and then he can veto or approve it, 
because the House and Senate would merely define what is meant 
by the word “bill” as stated in the Constitution. 

Senator Haypren. The next question is, Is there any way that 
anyone could take a vetoed item into a Federal court and finally to 
the Supreme Court to determine whether this way of denying the 
appropriation of a sum of money could be questioned? If the adverse 
action taken by the President affected him or his interests, is there 
any way that a person could question it in any court? 

Mr. Turrve. I have tried to figure out some means by which that 
question could be raised in court, and I have not been able to think of 
one. Of course, if money is appropriated as a part of an appropriation 
bill and the President under these rules vetoed one particular item 
and signed all of the other items that were part of that omnibus 
appropriation bill, there is a question as to whether the recipient of the 
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appropriation, if it happened to be a claim, or an individual person, 
could file a suit in the Court of Claims for the payment of the money 
on the theory that although the President purported to veto that one 
item, by signing the rest of the appropriation items, he, in effect, 
carried it all into law. 

Frankly, I do not know whether that would give a vehicle to test 
it out. It does not seem to me a court could take judicial cognizance 
of that kind of case. 

Senator Haypen. We frequently have certified from the Court of 
Claims certain amounts of money due to certain people. Almost 
automatically Congress appropriates the money. We appropriate it 
by items and those items are included in a bill. It is not just a lump 
sum to pay claims. It may be a sum found to be due to a certain 
company that did some work on the Panama Canal. The company 
has not been paid for its work and the Court of Claims has decided 
that a certain sum of money is due and Congress decides to pay it. 
Now, if the President vetoes that particular item will there be any 
way that the claimant could get into court and say that the item 
veto is wrong and that the President had to approve or disapprove the 
whole appropriation bill, so therefore the whole bill is void? In 
other words, “If I lose out so does everybody else.” 

Mr. Turrir. The reason why I do not think that that could be 
tested in that way is that no court would find that the President 
would have signed the whole package rather than signing 99 percent 
of it and vetoing this one. In other words, there is no way a court 
could determine which action the President would have taken had 
he acted on the thing asa whole. He did act this way: He approved 
99 percent and vetoed one. For the court to say that this man, 
when he files his suit is entitled to his $10,000 because when the 
President signs 99 items that meant a signature to 100 items, of 
course would mean that the court would be substituting its judgment 
for the President’s. I cannot see how a court could find that this 
would be a legal appropriation and signed by the President under 
those circumstances. So I do not see how it could be legally tested 
in court. 

I tried to see some way to make a test to see whether it could be 
tested, and I have not been able to think of one. 

Senator Byrn. It certainly could not be tested as far as any Federal 
agency is concerned. 

Mr. Turrie. I assume you mean a suit against a Federal agency? 

Senator Byrp. If the President should veto an appropriation to a 
Federal agency, the Federal agency would not bring suit. 

Mr. Turtie. No. 

Senator Byrp. It would only be on claims by people outside the 
Government. 

Mr. Turrie. Yes, sir; because an agency has no right even though 
the appropriation is me ade. If the appropriation is made by Congress 
and the President signs it, the President can still withhold the money. 
So no agency would have a right. 

Senator Byrp. 99% percent of the appropriations are made to 
Federal agencies, and only a small fraction is made to private 
individuals. 

Mr. Turrie. Yes. I presume Senator Hayden was interested in 
knowing whether a test case could be made or whether a person would 
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have a right to test it out. I see of no way by which it could be 
tested out for constitutionality, or no assurance by which a person 
who considered himself aggrieved could be considered as having a 
right to have a court trial to determine his rights, 

Senator HaypEn. I know so far as agencies or bureaus or depart- 
ments are concerned, Congress can make an appropriation and they 
do not have to carry it into effect. I learned that one time by getting 
an appropriation to build a bridge on an Indian reservation. I did 
everything on earth to have the money expended, but the Indian 
Bureau never did build the bridge. 

Mr. Bennett. The President never did spend all the money for 
the Air Force 2 years ago. 

Mr. Tuttue. Of course. it is a little bit embarrassing to state 
categorically as to the constitutionality of a subject where you state 
at the same time you know of no way where a court can test it out. 
A person has to be a little bit more self-assured in his remarks than 
[ like to be when you say categorically that a thing is constitutional 
and say at the same time that you do not know how it can be decided 
by the courts, 

Senator Cartson. As I followed your statement so far, you contend 
that the Constitution, of course, sets out what the procedure for 
enacting a bill is. Then it is your contention that the Houses ean 
write legislation, or rules and regulations for writing the bills, and 
that it follows through back into the Constitution. 

Mr. Turrie. In effect, Mr. Chairman. the House and Senate say 
to the President when they send a package up there, “Mr. President, 
each of these items is a bill within the purview of the language of the 
Constitution.”” And the Houses of Congress, it seems to me. under 
the power that the Constitution gives them to make rules. have that 
right. 

Senator Cartson. Then of course you would have to assume that 
each of these items had an enacting clause? 

Mr. Turrie. That is, a separate enacting clause. It would amount 
to the same thing. It seems to me, in other words, that if you want to 
make an omnibus bill and put a lot of measures in a sincle package and 
state in effect at the conclusion of it, as would be required by the rules 
of the House and Senate, notw ithstanding the fact that these are all in 
one package, each of them, as far as the right of the President to veto 
them is concerned, is considered by the House and the Senate as 
separate; then you accomplish the result. 

Senator Cartson. I think I follow your trend of thought. Of 
course, in this omnibus bill there would be many items that would not 
be germane one to another. 

Mr. Turrir. That is right. 

Senator Cartson. There would be many different problems and 
different items, and germaneness is not a question in the Senate, but 
it gets to be a question here as to whether a general omnibus bill could 
include every item without having some sort of enacting clause. That 
Is My point. 

Mr. Turrie. There is one enacting clause, of course, that carries 
the whole thing into effect as an enactment of the two Houses, and 
then the two Houses put the final statement on it: 

So far as the right of the President to veto these is concerned, we consider them 
each separate bills. 
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Senator Cartson. You may proceed. 

Mr. Turrie. It does not seem reasonable to believe that the 
framers of the Constitution intended giving the word “bill’’ such a 
rigid and limited meaning that the Congress would be required to 
enact thousands of separate bills rather than one inclusive bill simply 
to enable the Congress to carry out its own intent with respect to the 
Executive veto. Surely such a construction of the Constitution would 
subordinate substance to form. 

Article I, section 7, simply means that all legislation which has 
passed the Congress must, before it becomes law, be presented to the 
President for his approval. The intent of the Constitution is that 
legislation shall be a meeting of the minds of the Congress and the 
Executive—the Congress affirmatively creating the legislation and the 
President exercising a right of approval or disapproval. 

The Constitution has left the method by which this result is to be 
accomplished largely in the discretion of the Congress. I believe 
that the method adopted in the proposal before you is clearly within 
the competence of the Congress. 

There are not, as you will readily understand from the nature of this 
subject as I have discussed it, Federal court decisions which supply 
precedents in our inquiry. 

I notice Congressman Bennett has a lot of books and may have 
found some extensive authorities that I have not found, but I would 
like to state in closing my remarks that there is some language I am 
adding as an exhibit to this statement, in which a State court dealt 


with a similar subject. It is the case of State v. Platt (2S. C. 150; 


16 Am. Repts. 647). While it does not, of course, deal with the 
Federal Constitution, nor with precisely the same issue, I think the 
views expressed are especially pertinent. I attached this quotation 


as an annex to my remarks. 
I doubt, sir, whether my reading to the committee a page and a half 
of a quotation is worth while. It relates to a similar situation. 
Senator Cartson. The excerpt will be made a part of the record. 
(The excerpt referred to is as follows:) 


ExcEerPT From STatTeE v. PLAT 
(2S. C. 150; 16 Am. Repts. 647 


“Section 22, art. II, of the (South Carolina) constitution, declares that ‘every bill 
or joint resolution which shall have passed the general assembly, except on a ques- 
tion of adjournment, shall, before it becomes a law, be presented to the governor, 
and if he approve of it, he shall sign it.’ 

“There are but two modes of viewing this clause as it regards the present ques- 
tion: either the term ‘bill’ is to be regarded as exclusively applicable to the en- 
tire enactment as a whole, or else each substantial part thereof is to be regarded 
as a separate bill, dependent for its force upon its relation to the several stages of 
legislative and executive action. 

* * + * * * * 

“Tn a technical sense, the term ‘bill’ is applicable properly to the enactment as 
a whole. Although the technical sense of words should prevail, where not in- 
consistent with the clear intent of the instrument, yet when such intent requires 
that words should be used in the larger sense, it is competent so to regard them. 
If we should hold that the Constitution regards the enactment as a whole, in an 
exclusive sense, we would be led to the inevitable conclusion that to become a 
law all the substantial parts of the measure must have together passed through 
all the requisite stages * * *, 

. * * * * * * 


“Forced upon the opposite construction, that every substantial part of a bill is 
to be regarded as a bill in the sense of the constitution, we find nothing in our way 
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but the technical import of the term ‘bill.’ It is not easy to perceive why, if 
any detached part of a statute is a law within the meaning of the Constitution of 
the United States forbidding States passing laws impairing the obligation of 
contracts, any part of a bill is not a bill under a clause intended to secure delibera- 
tion on the passage of legislative enactments. Such a conclusion is inevitable, 
if regard is had to the fixed principles governing constitutional construction. The 
objects had in view, by a constitution of government, are habitually substantial; 
matters of form are usually left to the legislative body, as subject to change 
with the progress of ideas and events. The great objects in view, in framing a 
constitution, are the division and distribution of the powers of government, the 
establishment of limits and boundaries beyond which they shall not be exercised, 
and the creation of an efficient responsibility tending to restrain and furnish the 
means to correct neglect or abuse of public authority. Clauses having for their 
object the creation of responsibility in the exercise of political functions are, to a 
large extent, intended to act upon the motive, either by way of creating induce- 
ments for right action, or removing the temptation or opportunity to such abusive 
exercise. This is, in part, accomplished by fixing the responsibility for all poltical 
action in some defined person, or body of persons, by securing deliberation in 
the performance of public acts, and by ascertaining modes of authentication and 
action in important cases vitally affecting the welfare of the State. It is obvious 
that in construing clauses of this class, substance, rather than form, is to be 
considered. The object to be secured is to be sought for, not alone in the formal 
expressions of the constitution, nor yet in the technical character of the means 
employed to secure its ends, but, in the nature of the subject, intended to be 
acted upon through such means. In a word, the language of the Constitution, in 
such cases, is to be construed in the largest sense fairly attributable to it, and that 
will best subserve the objects it has in view.”’ 


Senator Haypen. I would like to inquire whether you were here in 
1942 and if you were consulted by the late Senator Vandenberg when 
he was considering the item veto? 

Mr. Turrie. No, sir; I was not. I respectfully recognize that 
Senator Vandenberg was a great authority on this subject. How- 
ever, | do recall that in that particular connection he said, ““Remember, 
Lam no lawyer.’’ Ido not think he really considered it from a strictly 
legal standpoint. I am not sure. 

Senator HaypEn. I would like to read into the record, Mr. Chair- 
man, a statement by Senator Vandenberg, and maybe somebody can 
develop whom he consulted. 

Senator Carson. I think it would be very well. 

Senator Haypren. It was April 23, 1942, and is an excerpt from the 
Congressional Record, 77th Congress, 2d session, page 3670. 

Mr. VANDENBERG. Mr. President, today the Senator from Tennessee [Mr. 
McKellar] reported the independent offices appropriation bill without including 
the amendment regarding the item veto which I submitted several weeks ago 
at the suggestion of the President of the United States. 


That was in Mr. Roosevelt’s time. 


At the same time I presented a notice respecting the suspension of the rule so 
that the amendment could be offered on the floor when the bill is taken up next 
Monday. 

In the interim we have had a very complete legal study made of the subject, 
and I have been forced to return to my original theory that the item veto can 
only be established by a constitutional amendmenv. Therefore I am withdrawing 
the notice which I gave respecting a suspension of the rule, and I am concen- 
trating the consideration of this issue before a special committee of the Senate 
Committee on the Judiciary headed by the able Senator from Utah [Mr. Murdock], 
substantiating the proposition that the item veto, in which everyone knows I 
heartily believe, can only be accomplished by constitutional amendment. * * * 

Mr. President, I wish to conclude by saving that the item veto which we are 
seeking to establish with respect to Federal legislation, permitting the President 
of the United States some judicial discretion when a general appropriation bill is 
presented to him for his signature, exists in every State in the Union except 
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Indiana, Iowa, Maine, Nevada, New Hampshire, North Carolina, Rhode Island, 
Tennessee, and Vermont. The matter will be pressed before the Senate Com- 
mittee on the Judiciary. 





Senator Haypen. I am curious as to whether anybody knows whom 
Senator Vandenberg consulted that caused him to change his mind. 

Mr. Bennetr. I think I know. My assistant, Mr. Bill Norman, 
has advised me that Senator Vandenberg said it would be unconstitu- 
tional on the basis of a legal opinion by the Senate Legislative Counsel, 
which opinion cannot now be located. If you want to interrogate 
him further, Mr. Norman has worked on this matter in detail and is 
with me here today. 

Mr. Turrie. If I understand the issue before the Senate at which 
time Senator Vandenberg changed his position, there was not then 
before the Senate the proposal that the Senate and House by a rule 
require this provision to be attached to the appropriation bill. It was 
merely an amendment that was offered with respect to this particular 
bill authorizing the President to veto any item or part of it. It was 
not a determination of what was meant by the term “‘bill’”’ in the 
Constitution. I think that may be a distinction there. 

Senator Haypen. Then your contention would not be as to whether 
it was a one-package omnibus appropriation bill, or whether it was a 
bill containing numerous items such as the one that Senator Vanden- 
ber had proposed to amend, which was the independent offices appro- 
priation bill, which had a great many items in it? 

Mr. Turtie. Yes, sir. 

Senator Haypren. In vour opinion could this item veto language, 
as proposed by Senator Byrd, be added, let us say, to an independent 
offices appropriation bill? We have one pending in the Senate now. 
And if added, would that give the President the right to veto items 
in that bill? 

Mr. Turrir. Senator, the proposal is that the rules of the Senate 
and rules of the House be so changed as to require the addition of 
that provision to every appropriation bill, so that no bill could be 
passed by the House or Senate that did not carry that provision with 
it. That would be a determination of the House and Senate by its 
rules that each of these omnibus bills is a package made up of the 
constituent number of separate bills. Therefore it would be attached 
to whatever appropriation bills are passed. 

As I understand it, the proposed change in the rules did not apply 
to anything but appropriation bills. That would include the omnibus 
appropriation bill like any other appropriation bill. 

Senator Haypen. What would be the situation if the independent 
offices bill, now pending in the Senate, contained the provision which 
Senator Byrd offered, which reads: 

When this bill shall have been presented to the President as required by section 7 
of article I of the Constitution, the President shall have power to disapprove any 
amount or any provision, whether or not related to an amount, which is contained 
herein, in the same manner as he may, under said section 7, disapprove as a whole 
any bill so presented to him The provisions of said section 7 which relate to 
reconsideration shall also apply to any amount or provision so disapproved to the 
same extent as they apply to a bill that has been disapproved in its entirety. 


It seems to me if the text of the Byrd amendment were adopted by 
the Senate and by the House it would be just as effective as it the 
two Houses had passed a general rule ahead of time authorizing and 
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insisting that the same words be included in all appropriation bills. 
What would be the distinction in either event? 

Mr. Turrie. I think I must say at the moment I differ with the 
conclusion arrived at by Senator Vandenberg. I was trying to avoid 
that statement in what I said a moment ago. I think if the House and 
Senate added that proviso to any appropriation bill, the President 
could then legally and constitutionally veto a single item and that 
would be the effective law, and the item vetoed would be no appro- 
priation. However, I think that there is quite a difference in degree. 
If the House and Senate adopt a rule, they formally say, ‘“‘We now 
under our rulemaking power given to us by the Constitution determine 
it to be a fact that each of these se parate twigs in the bundle is a bill 
within the concept of section 7, article I, of the Constitution.” 

[ think it would be effective without the adoption of the rule, but 
I think the adoption of the rule would be in a sense a determination 
and a definition of what is meant by the word “‘bill’’ for veto purposes, 
and I think that would strengthen it. 

Senator Haypen. All that would be omitted from the language pro- 
posed by Senator Byrd is the opening sentence of his amendment: 

No bill or joint resolution making appropriations shall be reported to or cone 
sidered in either House unless it contains a section which shall read as follows 


Mr. Turrir. Yes. 

Senator Haypren. But so long as the bill had the section in it it seems 
to me it would be just as effective on a separate appropriation bill 
containing many items as it would be on a one-package appropriation 
bill. 

Mr. Turrie. I will agree that I believe that would have the effect 
that Senator Byrd’s amendment seeks to obtain with respect to that 
particular bill. I think there is some additional value, however, if 
you were trying to strengthen the argument for constitutionality 
by having acted in a sense by amending the House and Senate rules 
to accomplish it. 

Senator Byrp. That would show more fully the intent of the Con- 
gress? 

Mr. Turrie. That is right. 

Senator Cartson. Assuming that action taken by Congress would 
place this proposed resolution on an appropriation bill, or several 
of them, as Senator Hayden just suggested, how could any Depart- 
ment or any individual that felt he had been injured by action taken 
by the President, get into court to determine it? 

Mr. Turrie. That is what I said a moment ago, Senator. 

Senator Cartson. It would apply the same on an omnibus bill as 
on an individual bill? 

Mr. Turrie. Yes. I cannot conceive any way by which an ag- 
grieved individual or department could test out the President’s act 
in singling out a special item to veto. I think the only recourse a 
person would have would be a political one. 

Senator Cartson. Then we get into the question of how far Con- 
gress can go in authorizing the President to take action on items that 
some pe ople contend belong to Congress and the Congress only. 

Mr. Turrie. Of course, the Constitution does not give any legis- 
lative power to Congress only. 
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Senator Cartson. Assuming now that we take national defense as 
an example. 

Mr. Turtie. Yes, sir. 

Senator Cartson. The Constitution very specifically sets out it is 
the responsibility of Congress to raise and support armies, to provide 
for the organizing and arming of a militia, and provide and maintain 
the Navy. 

Mr. Turrie. Yes, sir. 

Senator Carutson. If we authorize the President to veto certain 
items would it not be possible for him, if he so chose, to show favor- 
itism between services, and even going to the extent of embarrassing 
certain services, if he so desired, and would that not in some way take 
away from the constitutional duties of the Congress? 

Mr. Turrie. As I view it, Senator, all of the authority that the 
Congress is given is given subject to the other constitutional provision 
that whatever action Congress takes in a legislative way is subject 
to the right of the President to exercise his right to veto. Therefore, 
you are not taking away anything from Congress when the Senate 
and House express the manner in which the President may exercise 
his veto rights. It is a joint right. 

We think, of course, of the Congress as the legislative body, as it 
well is Sut it is always subject to the constitutional responsibility 
oi the President to act concurrently to the extent of his right to veto. 

Senator Carson. It seems to me that that remark just made would 
be valid while Congress was in session, but assuming Congress adjourns 
and sends several bills to the President, and then he decides to veto 
several items, there is no opportunity at that time for Congress to 
take any action. Normally we can override his veto if we have the 
votes. 

Mr. Turrie. Yes, sir. Of course, that again is strictly within the 
framework of our constitutional setup. If the Congress is determined 
that it shall not run that risk of having a Presidential veto in its 
exercise be overpowering, then the Congress, of course, does not need 
to adjourn until after the opportunity is given for the President to 
approve or disapprove the bills. I mean, it is not an insuperable 
obstacle, I think. 

Senator Carison. Mr. Tuttle, I wanted you to know that I am 
most sympathetic to an item veto, but I sincerely trust we will explore 
this from every angle so we will know what we are doing if we should 
decide to do it. 

Mr. Turr.e. Yes, sir. 

Senator Caruson. Are there any further questions, Senator 
Hayden? 

Senator HaypEen. No. 

Senator Caruson. If not, we thank you for your appearance. 

Mr. Turrie. I will say again I disclaim any real authority in a 
field in which, as I say, there is neither Federal precedent nor any real 
opportunity to test out the accuracy of my theories. 

Senator Car “son. Senator Byrd. 

Senator Byrp. May we have Congressman Bennett, who is the 
leader on the item veto in the House, to speak now? 

Senator Carutson. Thank you. 

We are very happy to have you here today, Congressman Bennett, 
to speak on this subject. 
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STATEMENT OF HON. CHARLES E. BENNETT, MEMBER OF 
CONGRESS FROM THE SECOND CONGRESSIONAL DISTRICT OF 
FLORIDA 


Mr. Bennerr. I deeply appreciate the opportunity which this 
subcommittee has given me to appear and present my views in support 
of Senator Byrd’s proposed amendment to Senate Concurrent Reso- 
lution 8. 

Certainly there are few problems which challenge Congress more 
at this particular time than our efforts and those of the administration 
to balance the budget and reduce taxes. I believe Senator Byrd’s 
amendment would help materially in this effort. 

My testimony will not be directed to the constitutionality of this 
proposal, since I have no special qualification to testify on that ques- 
tion. In my testimony, [ would like to present some data which 
Senater Byrd and I have collected. This will be presented to sub- 
stantiate our contention that the item veto would save substantial 
sums of Federal money and that the American people are overwhelm- 
ingly in favor of this proposal. 

There can be little question that an item veto would save money 
for the Federal Government. On that we need not speculate. We 
can point to the experience of the States under their item vetoes. All 
but 9 of the 48 States have the item veto. Senator Byrd and I 
recently sent out some questionnaires to the present Governors and 
the immediate past Governors of the States seeking their advices as 
to the workings of the item veto in their States. The Governors, in 
replying, advised us as follows: 

Former Gov. Fuller Warren of Florida estimates that he vetoed 
about a dozen items saving the taxpayers of my native State 
several million dollars. 

Gov. E. L. Mechem of New Mexico reported that he had vetoed 
four items totaling $364,727. 

Gov. Allan Shivers of Texas stated that he had vetoed 2 or 3 items 
but did not have figures on the amount thus saved. 

Gov. Robert F. Kennon of Louisiana advised that he had vetoed 
4 items totaling $3,025,000. 

Gov. Norman Brunsdale of North Dakota stated that he had vetoed 
5 items totaling approximately $200,000. 

Gov. Sigurd Anderson of South Dakota reported that he had vetoed 
2 items totaling $50,000. 

Gov. J. Bracken Lee of Utah said he vetoed 25 items in 1949 
“— aling $3,657,150, and 2 items this year totaling $500,653.04. 

Gov. Arthur B. Langlie of Washington stated that he had vetoed 
82 items totaling $11,863,486.83. 

Gov. Dan Thornton of Colorado reported that he had vetoed 2 
ite - totaling $75,866. 

Gov. G. Mennen Williams of Michigan said that he vetoed one 
$340,000 item. 

Gov. Earl Warren reported the biggest saving of all. He stated 
that he had vetoed 9 items in 1948 totaling $51,532,500 and 1 $5 
million item in 1952 

We have not yet received replies from Arkansas, Illinois, lowa, 
Minnesota, Missouri, Montana, New Jersey, South Carolina, Wis- 
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consin, or Wyoming, so it is impossible to give any report on how 
much the item vetoes of those States have saved. 

However, as to Illinois, Governor Adlai Stevenson made the fol- 
lowing statement concerning the item veto in his Richmond speech 
September 20, 1952: 

It has enabled me to veto more appropriations, involving more money, than 
any Governor in Illinois history 

As to Michigan, the Western Political Quarterly for March 1950 
Says on page 106: 

This veto device has been used on 75 bills and 56 vetoes of complete appropria- 
tions from 1909-47, inclusive. Itemized deletions in the amount of $23,922,937 
were made. 

In the same article it is stated on page 108: 

In 1945, 12 States and, in 1947, 13 exercised the item veto, lopping off some 
89 millions and 38 millions respectively. 

The second point I would like to make in my testimony is that 
this is an all-American proposal—that the American people of all 
sections of our country and with w idely differing political philosophies 
are overw helmingly in favor of this approach. 

I know of no faction in Congress which would oppose this reform. 
The Eisenhower administration is enthusiastically in favor of the 
item veto, as shown by the appearance here today of representatives 
of the Treasury Department and the Bureau of the Budget. 

An indication of the attitude of Republicans who may be con- 
sidered somewhat more conservative than the President, may be 
found in the support which the late Senator Vandenberg gave the 
item veto. Incidentally, I believe that testimony on the item veto 
would be incomplete without referring to Senator Vandenberg’s 
interesting article on this subject in the Saturday Evening Post for 
August 29, 1936. With the permission of the subcommittee, I am 
submitting that article for possible printing in the appendix to this 
hearing 

Senator Cartson. Without objection, it will be made a part of the 
record. 

(The article referred to is in the appendix.) 

Mr. Bennett. I would call particular attention to his opening 
sentences, in which he said: 

Someday we shall again have a President of the United States who will wish to 
economize When this blessed event occurs, the bent-backed taxpayers of the 
Nation will wish such a President to be armed with all the weapons necessary to 
make his good intentions effective. 

Conservative Democrats may be expected to react like the dis- 
tinguished sponsor of this amendment, Senator Harry F. Byrd. 
Liberal Democrats will remember that the item veto was endorsed by 
Presidents Franklin D. Roosevelt and Harry Truman. Just last 
week, another Representative of the liberal wing of the party, Con- 
gressman Franklin D. Roosevelt, Jr., spoke in favor of the item veto 
in the House. 

The item veto first appeared in the Confederate Constitution of 
1861, but it was later advocated for the United States Constitution 
by stout Union champions like Presidents Grant and Hayes, and it 
has been adopted by most of the Northern and Western States. 
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With the exception of Governor Patterson and former Governor 
McKay of Oregon, who expressed no opinion, every single Governor 
responding to our questionnaire answered “Yes’’ to our question, “In 
your opinion, has the item veto been a desirable feature of your State 
government?” and ‘‘No”’ to the question, ‘To your knowledge is there 
any agitation in your State for repealing your item veto?” 

These Governors were: Governors Persons of Alabama, Patterson 
of Oregon, and McKay (former) of Oregon, Lodge of Connecticut, 
Wetherby of Kentucky, Battle of Virginia, Warren (former) of Florida, 
Mechem of New Mexico, Lausche of Ohio, White of Mississippi, Tal- 
madge of Georgia, Jordan of Idaho, Pyle of Arizona, Shivers of 
Texas, Arn of Kansas, Boggs of Delaware and Carvel (former) of 
Delaware, Kennon of Louisiana, Murray of Oklahoma, McKeldin of 
Maryland, Brunsdale of North Dakota, Anderson of South Dakota, 
Herter of Massachusetts (through Mr. Cal A. Sheridan, commis- 
sioner of administration), Dewey of New York (through Mr. T. N. 
Hurd, budget director), Lee of Utah, Langlie of Washington, Thorn- 
ton of Colorado, Williams of Michigan, and Warren of California. 

Recently the National Federation of Independent Business con- 
ducted a poll on Senator Byrd’s proposed item veto constitutional 
amendment, the result of which was as follows: For—75 percent; 
against—23 percent; no vote—2 percent. 

This information is presented to show that the item veto is an 
all-American economy measure. It belongs to all the American 
people—North, South, East, and West. It draws its support from 
every one from the most conservative of the conservative to the most 
liberal of the liberal, 

Before closing my testimony, I would like to point out that Senator 
Byrd’s proposal not only makes possible the vetoing of items of 
appropriations but also makes possible the vetoing of legislative 
riders. The practice of legislative riders is undesirable not only 
because it gives undue protection to the bad rider as in a bad appro- 
priation item; but it is also undesirable because it forestalls con- 
sideration by a legislative committee. 

It seems to me that this blow at legislative riders, although inci- 
dental to the objective of allowing item vetoes, is actually extremely 
important and a very great improvement over the present situation, 

Again, gentlemen, I thank you for the courtesy of a hearing on 
this proposal, which I think is an important one from the standpoint 
of the future financial strength of our country. 

Although that is the conclusion of my formal remarks, I would like 
to say a few things which have been brought out by the testimony 
we have had just before this. 

It seems to me when we look at the item veto and we consider the 
constitutional questions involved, we have a sort of responsibility to 
look back at the drafting of the Constitution in its original form and 
what was in the minds of the men who drafted the Constitution. 

Although I do not have any particular citations I can give, I think 
it is pretty clear from what transpired that in the early days when 
the Constitution was drafted and in their consideration of it, they 
had in mind that appropriation bills would actually be more or less 
what we consider today as items even before we get into the omnibus 
type of appropriation. That is, in those early days they did not 
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conte mpl: ite we would have this mass detail of items and the diversity 
involved in the items. 

I think the constitutional drafters probably considered that appro- 
priations would be more or less on single matters. So, even before 
you get into the discussion Mr. Tuttle so ably made as to what is a 
bill, it seems to me that the spirit of the founders of our constitu- 
tional type of government, in its drafting, envisioned the President 
having the opportunity to veto specific appropriations; not a mass 
piece of legislation involving a great diversity and great detail, and 
great quantities of money, but rather what an ordinary person would 
call an appropriation. An ordinary person would not even call one 
section of a modern appropriation bill an appropriation. It would be 
astounding to them that you would be building an airbase in Alaska 
and one in Hawaii, and providing for new types of uniforms, and also 
perhaps funds for a national park, all in one appropriation. So I 
think when we look back to simpler days, when our country was 
founded, I think we can see that the spirit of our Founding Fathers 
was that the President would have the right to veto the type of 
thing which we today consider an item in an appropriation bill, even 
before we come to these omnibus appropriation bills, which are sort 
of super-super appropriations—the three-dip ice-cream cone, as you 
might say. 

Further I would say that I feel that even if that were not so, we 
have a corrective process suggested here which we should use in these 
days if we possib ly can. 

[ am sol ry [ have taken so much time, but it is a great honor for 
me to be here and to be associated with Senator Byrd. 

Senator Haypen. There is always the question of whether the 
Congress or the President should establish national policy. There 
has been a feeling in this country that the President has had in many 
instances too much power. The question is whether this proposed 
item veto would increase the influence of the President, whose powers 
have now been already greatly expanded. 

Woodrow Wilson said that the power of veto is beyond all compari- 
son the President’s most formidable prerogative and that the Presi- 
dent is no greater than his prerogative of veto makes him; 

He is, in other words, powerful rather as a branch of the legislature than as the 
titular head of the executive 

President Taft said: 

I am not entirely sure that it would be a safe provision. It would 
greatly enlarge the influence of the President, already large enough from patronage 
and party loyalty and other causes 


And that 


The lack of such a power in the President has enabled Congress, at times, to 
bring to bear a pressure on him to permit legislation to go through that otherwise 
he would veto. Appropriation bills are necessary for the life of the Government, 

nd if ( ongress, by putting a “rider’’ of general legislation on one of these, says, 

‘We will throttle the Government, unless you consent to this,’’ it puts the Presi- 
dent in an awkward situation 


By personal consultation with party leaders, by his use of liaison 
officers, by his supervision over the budget, by special messages to 
Congress, or even by radio appeals to the people, the President can 
exercise no little influence over details in appropriations. Or to use 
the language of President Taft: 
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* There are other ways of killing a cat than by choking it with butter, 
and it is a great deal easier—it does not rock the boat so much—to use one’s 
influence with the legislators to prevent objectionable bills passing than it is to 
wait until they do pass and then veto them. 


I now read from a document prepared in the Library of Congress: 
pre} 


\s the Constitution has functioned in actual operation, it is clear that the 
President’s influence in Government has been much augmented, and that the 
powers of Congress have been somewhat reduced over the original expectation 
This is the result of two factors, both unexpected and undesired by the framers of 
the Constitution: (1) The growth of political parties with the President as titular 
head of his party; (2) the direct election of the President by the people rather than 
by the electoral college in solemn conclave. These two factors have enabled the 
President to dominate Members of Congress—through patronage, party leader- 
ship, and direct appeal to all the people. To give to the President the additional 
power of vetoing items ana sections of appropriation bills would enable a President 
to control Congress. 

\ppreciating this fact, President Wilson in 1913 refrained from making appoint- 
ments until certain reforms had been enacted by Congress. To confer on the 
President the additional power to veto items would enable the Executive to con- 
tinue to wield such authority over members of his party. For a Congressman to 
thwart the President might mean not only the loss of political appointments but 
also the loss of annual appropriations for public works, Government buildings, 
river and harbor improvements, etc., for his particular district. Opposition to the 
President and his program would be political suicide for an individual Repre- 
sentative. 

What is your answer to this argument? Would the item veto 
enhance the power of the President and thereby diminish the power 
and influence of the Congress? 

Mr. Bennett. First, since you quote someone else I would like to 
quote someone else too, just to start with, and then I would like to 
discuss it a little bit, if I could. I will quote from Senator Vandenberg’s 
article, where he says: 

* * * Someone may say, however, that the item veto tends toward this precise 
aggrandizement of executive authority. I deny it. The item veto does not give 
the President one single additional, affirmative power. He cannot start anything 
as aresult. He can only stop something long enough to focus the attention of the 
country on it, and long enough to force two-thirds of the House and Senate to 
agree to it in spite of him and his reasons, if they should persist in their adverse 
judgments. Its only harm, if any, would lie in the temporary delay while Congress 
and the country stop, look, and listen. I have never known any lives to be lost 
by obedience to this familiar injunction. There will be no governmental casualties 
under similar circumstances. On the other hand, a President who actually wants 
to economize—not merely in his election platform but also in his subsequent 
Washington performance—will at least be able, through the medium of the item 
veto, to put wastrel responsibilities where they belong. * * * 

I would like to say on my own, and not quoting Senator Vandenberg, 
any time you come up with a new proposal there are many people 
who will raise questions and will doubt whether it is good. That is 
the way we can test legislation and that is why we are all sitting 
here this morning. 

We must remember when our country was founded these very 
questions we are raising now were raised as to the overall question of 
having the veto at all. Some people thought it was extremely objec- 
tionable to have the President have the power of veto and they went 
away very unhappy that it was granted. But it was granted and I 
am sure none of us would want to strike that power. It is one of 
the most inherent things in our governmental system of checks and 
balances. 

As I tried to point out before, it is my own personal belief as far 
as practice is concerned that we are today violating the spirit of the 
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founders of our country in the way in which we appropriate money, 
due to the fact that we no longer consider an appropriation individut ally 
and send it to the President that way, but we actually send him a 
whole mass of appropriations. Therefore, I feel we are violating the 
spirit of our Founding Fathers on the matter of the veto in appropria- 
tions right now, as a matter of practice. 

| do not believe we would find it a dangerous practice to have item 
vetoes. Luckily, and God bless the fact, we have a Federal Union 
and we have a way to test these things. This has been tested 
repeatedly. If such abuses would occur, then you would find the 
States abolishing their own item vetoes. None of the governors 
questioned have said that there was any criticism in any of theStates 
hav ing the item veto. 

The facts speak for themselves in that there has never been a State 
that had an item veto that has abolished it. All but nine States have 
the item veto. 

So I think we have a pretty good answer in the practice of the 
matter, as well as in the theory of it. 

Senator Cartson. Congressman Bennett, we apprec late your ap- 
pearance here. I have been very much interested in your discussion 
of it from a State standpoint, and I am in thorough accord with you. 
Having served in the legislative branch of a State as well as having 
been a governor, I might say there would be one objection to it. Cer- 
tainly we in our State would not want to eliminate the item veto, but 
[ have noticed sometimes while I was Governor that I thought the 
legislature was just a little bit more generous at times because they 
thought after all, the Governor will assume the responsibility. “If 
we vote some appropriations the people will feel good about it and the 
Governor will take care of it.” I hope it will not work out that way 
in the Federal Government, but there is that possibility. 

Mr. Bennerr. At the other hearing we had there was a discussion 
of the possibility of including the ability to reduce amounts. Al- 
though I would have no objection to reducing amounts, I think that 
that is already inherent in the situation. I see nothing that requires 
the administrative branch of the Government or the executive branch 
of the Government to spend every cent that it has. Therefore, I have 
never felt any reason for adding that provision. I would not object 
to it, but I think it is not needed to be spelled out in legislation. 

We have not said much about the legislative rider. This year we 
have had to correct many mistakes which were made in legislation on 
appropriation bills. Appropriations committees do not have the 
staffs or the witnesses, or the specialized knowledge to work out these 
legislative matters, and yet forced them on Congress in an undemo- 
cratic manner without sufficient hearings. We have had to ask our 
legislative committees to correct the mistakes thus made. 

This provision of Senator Byrd and mine will help to correct that 
situation. Senator Byrd pointed out to me the importance of provid- 
ing the power to veto a legislative rider, and now I am an enthusiastic 
backer of this idea, although originally I was interested only in the 
item veto of appropriations. 

Returning to what Senator Carlson has just said, I note that in 
answers to our questionnaire to the governors they said thet while 
sometimes the legislatures seemed to pad appropriations with the 
idea that the governor can reduce them, nevertheless they found that 
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it also worked the other way; for sometimes the knowledge that the 
governor could veto them deterred them in some spending proposals. 
No governor felt that that was a material objection to an item veto. 

Senator Carison. Senator Byrd. 

Senator Byrp. Gentlemen, I think you have covered a very vital 
subject in a short time and in a most informative way this morning. 

Senator CARLSON, Senator, I want you to know that the chairman 
of the committee is deeply indebted to you and the other witnesses 
for being here this morning. I think we have made a good record. 

Is there anything further? 

Senator Haypen. Mr. Chairman, I have a typewritten document 
prepared originally in 1936 by Vernon L. Wilkinson of the Legislative 
Reference Service of the Library of Congress that has the pro and 
con observations on the item veto. He begins by giving all of the 
affirmative arguments and then presents in considerable detail the 
objections. It appears to be a very fair-minded study which coa- 
cludes with a citation of the authorities. It seems to me that it would 
be entirely appropriate to print this entire document as an appendix 
to this hearing. 

Senator Caritson. What is the date of that document, Senator? 

Senator Haypen. It is dated August 13, 1936, and was rerun by 
the Library of Congress on May 13, 1953. 

Senator Carison. Would you have any objection to having it 
brought up to date before we inserted it? 

Senator Haypen. That might well be done. 

Senator Caruson. I am certainly for inserting it in the record, but 
if there is no objection let us have the Legislative Reference Service 
bring it up to date and we will then make it a matter of record. 

Senator Haypren. Let it be supplemented and then made an 
appendix to the printed hearing. 

(The article referred to is in the appendix.) 

Senator Byrp. May I make one brief comment? 

Senator CarLson. Senator Byrd. 

Senator Byrp. Mr. Tuttle referred to the fact—and I think it 
should be emphasized—that all of the Territories by act of Congress 
have the power of an item veto. So that Congress has gone on 
record so far as the Territories are concerned in giving them the 
item veto. 

I also want to emphasize the fact that there is a great difference, as 
Congressman Bennett pointed out, between an ordinary bill and an 
appropriation bill, because an appropriation bill may contain hundreds 
of items that are absolutely irrelevant one to the other; there is no 
relation whatsoever; and most of an ordinary bill, that the President 
must veto in whole, goes to one specific objective. So I think there is 
a great difference there. 

Let us take the States. I think no State would permit a governor 
to veto a section of an ordinary bill. But all of them, or most of them 
give the power to the governor to veto an item in an appropriation 
bill, because an appropriation bill is in effect a number of bills simply 
consolidated for purposes of convenience. 

Now, Mr. Chairman, I want especially to call the attention of the 
committee to this statement of Mr. Lawton, which has been placed in 
the record. Mr. Lawton was the Budget Director at the time when 
we were spending more money than ever before in the Nation’s history, 
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short of world war. Your attention is invited especially to Mr. 
Lawton’s comment on riders. 

Also Mr. Hughes has asked me to offer a list of certain examples of 
legislative riders which he has prepared. 

Senator Cartson. Without objection, that will be included. 

(The information referred to is as follows:) 


EXAMPLES OF LEGISLATIVE RIDERS IN APPROPRIATION AcTS 


There are listed below several examples of legislative riders in appropriation 
acts These represent, in general, the type of provision which might be the subject 
of a Presidential veto if the President were authorized to veto separate items or 
provisions in appropriation acts 

The listing of these particular examples implies no expression of opinion as to the 
merits of the provisions themselves. They are cited primarily to illustrate that 
legislative provisions in appropriation acts frequently do not receive the same 
consideration they would receive if they were processed through the legislative 
committees concerned. 

Contract with ARO, Inc. 

The Department of Defense Appropriation Act, 1953, contained a provision 
prohibiting the use of funds for payments to ARO, Inc., under a contract for 
operation of the Arnold Engineering Development Center. 

After consideration of the matter by the Committees on Armed Services, this 
restriction was repealed by the act of April 13, 1953 (Public Law 21, 83d Cong.). 


Restriction on payment for annual leave 


Che Independent Offices Appropriation Act, 1952, prohibited use of funds for 
payments for annual leave unused within 6 months after the close of the calendar 
year in which it was earned. This provision was repealed 2 months later by the 
Annual and Sick Leave Act of 1951. 

A similar provision was repeated in the Independent Offices Appropriation Act, 
1953, and is now in effect. 

A bill to repeal the present provision has been ordered reported favorably from 
the Senate Committee on Post Office and Civil Service. 


Senator Byrp. Thank you very much for this hearing. 

Senator Caruson. If there is nothing further, the hearing is 
adjourned. 

(Whereupon, at 11:10 a. m., the hearing was adjourned.) 





APPENDIX 





[From the Saturday Evening Post of August 29, 1936] 
Hash BY THE BILLION! Wantep: A Tax-Savine Diet 
(By A. H. Vandenberg, United States Senator from Michigan) 


Someday we shall again have a President of the United States who will wish to 
economize. When this blessed event occurs, the bent-backed taxpayers of the 
Nation will wish such a President to be armed with all the weapons necessary to 
make his good intentions effective. One of these essential weapons is lacking. 
It requires a constitutional amendment. Despite my aversion to constitutional 
amendments, except utterly as a last resort, I have proposed one in this specific 
instance; and I propose, herein, to tell you why. 

Someday we shall have a President of the United States who, while solemnly 
promising to reduce Federal expenditures by 25 percent, as in the case of the 1932 
Democratic platform, will proceed with equal solemnity to make good upon his 
promise instead of spending, as in the present Roosevelt instance, as much in 
3 years as Uncle Sam checked out of the Public Treasury in all the 124 years from 
Washington to Wilson. But when this long-sought hour of emancipation arrives— 
and it cannot be much longer postponed if even Santa Claus is to remain solvent— 
this welcome White House economist will need at least one added instrumentality 
which his arsenal now lacks. 

He will need the power of the so-called item veto. Until he gets it he will be 
very much at the mercy of any wastrel Congress which may persist in the present 
popular congressional habit of making hash out of every general supply bill which 
is an annual necessity to keep the regular and essential functions of Government 
in operation. Until he gets it, these omnibus appropriation bills for the support 
of the Government will continue ‘‘to be defaced by items and provisions to meet 
private ends,’’ as President Cleveland once mildly put it. 

“The change seems a small one,”’ said the eminent and prescient James Bryce, 
in his famous work, The American Commonwealth, who then added: ‘‘But its 
adoption would cure one of the defects due to the absence of ministers from 
Congress.”” The proposed constitutional amendment is, indeed, a very simple 
thing; but wrapped within it is the whole romance—and the whole tragedy—of 
congressional appropriations, now running at the astronomical rate of 10 billions 
ayear. The story is as fascinating as it is expensive. 

I hasten to state, lest my thesis be misunderstood, that the existence of the item 
veto would not, in my opinion, have made any material difference in the prevailing 
scheme of the great payoff, because its prime stimulus has come from the White 
House, where “other people’s money” is just so much chaff. But the item veto is 
provably essential whenever the White House wants again to dedicate itself to the 
grim adventure of real economy. 

The President must take or leave every general-appropriation bill as a whole. 
He is allowed no discrimination, because the Constitution prescribes only one veto 
formula, and that formula requires total acceptance or rejection of any act of 
Congress as a unit. He must take hook, line, sinker, and bait, or he must give up 
fishing entirely. His hands are tied. Executive economy—this is an abstraction 
at the moment—is hamstrung. But executive economy may one day be the vital 
reliance of a tax-numbed citizenry. 

Despite the high desirability of hand tying in the case of Chief Executives who 
like to take unto themselves a dynastic and tyrannical usurpation of the powers 
assigned by the Constitution to other branches of our theoretically checked and 
balanced system of government, this is one case where a little untying would be 
an excellent—indeed, an essential—thing. The only new executive authority 
created would be a negative authority to stop expenditures. It is extremely 
doubtful whether anything very serious can ever happen to the American people 
by stopping expenditures. Despite the dubious utility of most constitutional 
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amendments and the need for superlative caution in approaching any tampering 
! ‘reat Charter, this is one case where a change—unrelated in any 
ic structure of our institutions—would increase the efficiency of 
administration and contribute to the possibility of wiser, safer, and less burden- 


some Government. 






AN AMENDMENT SOUGHT SINCE 1875 
The case speaks for itself, as will presently appear. Of course a constitutional 
amendment permitting t] veto—which is to say, the rejection of anv part 
of an appropriation bill—would be a dead letter in the hands of a prodigal White 
Houss Spe nder who revels in the blighting notion that the more he spends the 
happier will be the beneficiaries of his spree and the surer he and his associated 
lisbursers will be of reelection But someday a President, voluntarily or other- 
wise, will find himself forced to embrace the old horse and buggy practice of 
thrift; and when he does, he will need the item veto to enforce his prudence 
against a Congress which too frequently is willing to vote in favor of all appro- 


priations and against all taxes. 


The governors of 39 States possess the constitutional right of the item veto. 
It is lacking only in the State constitutions of Indiana, Iowa, Maine, Nevada, 
New Hampshire, North Carolina, Rhode Island, Tennessee and Vermont. All 
other governors possess the authority to reach into general appropriation bills: 
to reject objectionable items; and to require a two-thirds legislative reapproval if 
the executive protest shall be overridden. Thus these governors possess a power 
denied to the President of the United States under like circumstances. This 
has nothing to do with so-called States rights—which is to say, powers reserved to 
the States and denied to the Central Government. The item veto involves merely 
a ministerial function. If it trespasses at all, it trespasses only upon legislative 
spenders. The situations in which it would be utilized—whether by a National 
or a State executive—are completely analogous. If it is desirable as a means to 
curb expenditures in 39 States it is desirable as a means to curb infinitely larger 
central expenditures affecting all 48 States. Indeed, the national need is the 
greater in degree because the national appropriations are infinitely larger and more 
remote from the neighborly disciplines which exist in the lesser governmental 
units The extent of this need will presently become self-evident. 

There is nothing novel in this suggestion. It has been repeatedly asserted in 
previous eras. At least 45 congressional resolutions looking toward such a con- 
stitutional amendment have been presented in House or Senate since 1873, when 
President Grant submitted the specific challenge in his annual message. President 
Hayes, struggling with Congress over riders on appropriation bills, renewed the 
recommendations of his predecessor. Presidenc Arthur followed suit. Since 
1889, kindred constitutional amendments have been introducea by Mr. Payson, 
of Illinois; Mr. Crain, of Texas; Mr. DeArmond, of Missouri: Senator Hill, of 
New York; Mr. Shafroth, of Colorado; Mr. Maxwell, of Nebraska; Mr. Foelker, 
of New York; Mr. Curry, of California: Senator Nelson, of Minnesota; Senator 
Overman, of North Carolina; Mr. Cantor, of New York; Mr. French, of Idaho; 
Mr. Bennet, of New York; Senator Johnson, of South Dakota; Mr. Emerson, of 
Ohio; Mr. Hulbert, of New York; and Mr. Sinnott, of Oregon. None of these 
resolutions ever came to vote. It may be fairly argued that this demonstrates 
their failure to appeal to the sum total of congressional wisdom. Or perhaps it 
merely argues that they failed to conquer congressional appetite. In any event, 
the situation in these earlier years lacked the mathematical impulse which exists 
today, because no one then remotely dreamed of a $10-billion Congress such as 
we confront today. 











THE BUDGET LAW GOES ONLY HALFWAY 


President Wilson had an unusually vigorous fling at the omnibus appropriation 
evil, because he faced it in all its sinister aspects—this theory that the President 
would hesitate to endanger the fiscal needs of the Government as a whole by 
rejecting an entire appropriation bill merely to procure the elimination of some 
few objectionable items from it. He declined any such invitation to hesitate. 
He rejected the hypothesis that he would be held accountable for the financial 
difficulties of the Government if he vetoed a general-supply bill when too little 
time—or a belligerent congressional mood—would defeat its reenactment. He 
insisted that Congress itself would have to take such a responsibility; and he 
dared to veto 3 important financial measures, 1 of them only 3 days prior to the 
end of the congressional session. His courageous bluff worked. He got what he 
wanted. In each instance Congress amended the vetoed bills to meet his approval. 
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But, as one historical authority has stated in this connection, “the risk involved 
in such procedure would not seem to merit its repetition.’’ The basie question 
inevitably recurs: why should such risks be necessary? Why should not the 
machinery of government itself permit the direct item veto? 

With the adoption of the budget law a decade and a half ago, the movement 
for the item veto largely subsided. The purpose of the budget law was to create 
an executive control upon Federal expenditures. It was the philosophy of the 
item veto constructively applied in advance. It has been of great advantage. 
But it has come to be progressively abused. Now we know that it only half 
meets our problem. The same sound reasoning which supports an executive 
budget to curb Federal expenditures in advance of congressional appropriations 
should support the item veto if and when the congressional appropriations subse- 
quently ravish the budget. One supplements the other. Without the item veto 
the budget may too easily become an impotent wooden gun. 

An economy-minded President, seriously intent upon tax conservation, can 
have a large and wholesome effect upon Congress through his power of example, 
and through his use of this budget law, and by the persuasive authority of his 
party leadership. He can, of course, do much to save the public credit without 
the use of the item veto. By the same token, when the President himself is a 
lax economist, when he uses Government cash and credit as if they were manna 
from heaven, his Congress is well calculated to catch the contagious mood and 
to go their Chief 1 or 2 or 3 better. We have been witnessing this phenomenon 
in recent Washington events. At such a malignant moment, the taxpayer of 
today and tomorrow—mostly tomorrow, because congenital spenders quickly 
exhaust Uncle Sam’s immediately available resources—is as helpless and im- 
potent as a rope of sand in a windstorm. Witness the past two sessions of the 
74th Congress, recently concluded, which so joyfully caught the Roosevelt 
spending habit that it upped its total appropriations to $20 billion. I said 
billion. No executive power of item veto could or would have interrupted this 
saturnalia. It was a sort of “eat, drink, and be merry, for tomorrow we die’’ 
show. Farley & Co. called the tune; Morgenthau borrowed the money; and the 
President smiled his benediction. Our children will be hearing from it—in 
quarterly tax installments—for two generations to come. 

But suppose the long-suffering taxpayer revolts? Such a thing as a tax 
strike, translated into ballots, is not unknown. There is always a last straw 
Suppose this President, who is eminently psychic in his popular reactions, should 
suddenly decide to quit his supper-club tempo of spending, and to take his 1932 
economy pledges out of moth balls. Or suppose another President were to seek 
seriously to balance the budget. Either of them would still have Congress on 
his hands—a Congress which has been easily taught some very bad spending 
habits. He would still confront these omnibus appropriation bills in which 
millions of dollars in doubtful items hitch hike upon these regular, annual, essen- 
tial supply bills. What can he do about it? Precious little without the power 
of a discriminating item veto. As a result, he cannot exercise wholly effective 
responsibility. As a further result he can, in the language of the street, pass the 
buck for his failure to exercise effective responsibility. Meanwhile, the people 
pay the freight. 

Let’s look at this problem as realists. Let’s see what actually happens. 


MOTHER HUBBARD LEGISLATION 


The modern congressional appropriation bill is a cross between a mammoth 
catchall, a grab bag, a jigsaw puzzle, and an omelet. Like an ancient Mother 
Hubbard, it inevitably covers everything. There were 12 of these typical major 
bills in the past expensive session of Congress, and the President in each instance 
was necessarily confined to one ‘“‘Yes’’ or “No” decision when he confronted it 
upon his executive responsibility. In each instance he had to make an omnibus 
decision—an unavoidable impotence which would be galling beyond words to a 
sincere and discriminating economist. A quick survey of these bills presents the 
complete and unanswerable challenge. Incidentally, it snapshots the taxpayers’ 
dilemma. 

The bill, H. R. 12098, approved May 15, 1936, carried a total of $116,452,195 for 
the State, Justice, Commerce, and Labor Departments. It contains about 25,000 
words and includes 4 separate titles and 66 separate and distinct headings. It 
covers everything from the running expenses of the Supreme Court to State grants 
for maternal and child-health services; from the salary of the Minister to Liberia to 
the cost of an inquiry into food fishes; from the cash for making astronomic obser- 
vations in Alaska to the expense of transporting the remains of deceased penal 
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inmates to their homes; from armored motorcars for G-men to flood control in the 
lower Rio Grande. The President takes all or none. It became, in reality, the 
lengthened shadow of the good old pork-barrel technique. Congress long since 
learned that if you put a little something for each of 435 congressional districts in 
one appropriation basket, pretty nearly everybody will help carry the basket. 
Human nature is the same in as out of Congress. Without the item veto, the 
President confronts the same proposition when the basket is left on the White 
House porch. Indispensables mingle with dispensables. He must smile on every- 
thing, bad as well as good, or he must frown on everything, good as well as bad. 
Inevitably he smiles. Indeed, some White House smiles are notorious. But the 
taxpayer rarely musters even a sickly grin. 

The bill, H. R. 11418, approved June 4, 1936, carried a total of $173,565,606 
for the Department of Agriculture and the Farm Credit Administration. It con- 
tains about 21,000 words and includes 2 titles and 41 separate and distinct 
headings. It covers everything from salaries for Henry Wallace and Rexford 
Guy Tugwell, top commissars in the new order, to the cash for safeguarding the 
sale of caustic poisons—which, I suppose, from some viewpoints may be an- 
alogous—from funds to pay for interpreting crop and livestock estimates to funds 
for controlling es, eer beetles, tat fruitflies, European cornborers, citrus 
cankers, gypsy moths, blister rust and pink bollworms; from appropriations to 
map the life zones of insects to appropriations to map the weather; from the cost 
of motion pictures for farmers to the cost of a laboratory to test road materials; 
from soil-erosion bounties to fighting forest fires. The President takes all or none. 
If he happens to love spending, and some people do, he won’t care. But if he 
happens to love taxpayers, it is just too bad. President Roose ee has vetoed 221 
bills since taking office, including 1 real and 1 synthetic bonus veto—a fame 
surpassed only by President Cleveland. But he has not vetoed a single general 
ee bill 

The bill, H. R. 11581, approved June 23, 1936, carries a total of $43,523,910 
for the District of Columbia—which is the point at which Senators and Repre- 
sentatives act as aldermen for the Capital City. It contains about 18,000 words 
and ineludes 94 separate and distinct headings. It covers everything from a 
lying-in asylum to the municipal morgue—in other words, from the cradle to the 
grave; everything from Anacostia to the zoo. The President signs all or none. 
He has no more discretion than the victim of a footpad. 

The bill, H. R. 10630, approved June 22, 1936, carries a total of $114,579,357.05 
for Secretary Ickes and his Interior Department. It contains about 26,000 words 
and includes 42 separate and distinct headings. But this does not tell the half of 
it, because some of the headings are as fatefully inclusive as adictionary. Rec- 
lamation, for example, sprinkles money across a multitude of big and little projects, 
good, bad and indifferent, which are born perhaps of merit, perhaps of politics, 
perhaps of congressional logrolling, perhaps of the urge to put Uncle Sam in the 
power business, perhaps of the exploded pump-priming theory of spending our- 
selves into prospe rit y. Irrigation and drainage are somewhat similarly ubiquitous 
and prodigal—at a time, by the way, when we are spending other millions to take 
other lands out of cultivation and out of competition. 

The bill covers everything from Howard University to the Hawaiian National 
Park; from an insane institution in Alaska to an agricultural experiment station 
in the Virgin Islands; from Indians to War Minerals Relief—whatever that may 
be. The President signs all or none. He carries all hitchhikers with him or he 
leaves the car in the garage. If he likes hitchhikers—of voting age—he won’t 
care. If he likes a balanced budget, he will be a sadder but wiser man. 


ALL OR NOTHING 


The bill, H. R. 12527, approved June 3, 1936, carries a total of $526,546,532 
for the Navy, in the sixth year of the Kellogg Peace Pact—which is pure ly paren- 
thetical. It contains about 13,000 words and includes 36 separate and distinct 
headings, although there is greater homogeneity in this fraternity of battle than 
elsewhere. But it really decides, by the use of the congressional tax power, tue 
whole problem of naval defense—whether we shall build more capital ships, 
whether we shall look rather to the air, whether we shall have a treaty navy, 
what training stations we shall operate, whether we shall nationalize our ship- 
construction program. The President takes all of the bill or none of it; and he 
is scarcely a free agent, because if he vetoes all, an obdurate Congress may leave 
him with no navy at all. That is the final vice of the system. Some of these 
appropriations are vital to the maintenance of government itself. It is easy to 
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say that a President can toss this responsibility back to Congress with a general 
veto. But the fact remains that the President finally is the responsible adminis- 
trator for these essential executive departments. He might take a spectacular 
chance with a general veto. But he ought to be able to do a specific job with 
an item veto. He should not face Hobson’s choice. 

The bill, H. R. 11035, approved May 15, 1936, carries a total of $572,446,844 
for the Army—also in the sixth year of the Kellogg Peace Pact—but of this sum 
$189,341,985 is for nonmilitary purposes. It is another Gargantuan bill contain- 
ing about 17,000 expensive words and including 53 separate and distinct head- 
ings. Like the Navy bill, its appropriations are essentially policymaking deci- 
sions—whether we shall enlarge the standing army, as is the present case, whether 
we shall continue Citizens’ Military Training Camps, what we shall do with the 
Reserve Officers’ Training Corps, how we shall treat the National Guard. But 
it is the nonmilitary end of the bill which can most easily affront economy, be- 
cause it is here that we get the rivers-and-harbors projects and the flood-control 
projects; and it is here that Members of Congress since time immemorial have 
had their field day. It is here, for example, that the Quoddy tidal power dream 
and the Florida Canal fiasco would have again found nourishment if Congress, 
in a distinet reversal of usual form, had not set its face against them 

Under these latter circumstances it may be something of a nature fake at the 
moment to plead for a more effective executive veto when it is the Executive who 
spends and the Congress which saves. The present Executive is, of course, the 
greatest spender of all time. But exceptions do not disprove the rule. The rule 
stands. The President should not be required to take all or nothing—to risk the 
possibility of no army whatever in return for a little courage in stopping some fake 
scheme to make a seaport out of inland Podunk. 

The bill, H. R. 9863, approved March 19, 1936, carries a total of $2,889,751,905 
for the executive offices and sundry sprawling independent executive bureaus, 
boards and commissions. It is in comparatively short form, because it contains 
only 9,000 words; but it is distinctly “long form” in its enormous total, and it 
covers 31 separate and distinct headings, and each one is rich in its bureaucratic 
potentialities and expenditures. Here the President gets his $75,000 salary, his 
$125,982 office staff, his $50,350 contingent fund, his $25,000 for traveling ex- 
penses, and his $143,098 for the executive mansion and grounds. But here also 
hungrily foregather the American Battle Monuments Commission, the Board of 
Tax Appeals, the Central Statistical Board, the Civil Service Commission—which, 
believe it or not, still lives—the Employees’ Compensation Commission, the Com- 
munications Commission, the Power Commission, the Trade Commission, the 
General Accounting Office, the Interstate Commerce Commission, the Labor Re- 
lations Board, the Mediation Board, the Securities and Exchange Commission, 
the Tariff Commission, the Veterans’ Administration and others. Of course the 
Veterans’ Administration gets the lion’s share, thanks to $421,920,000 for pensions 
and allowances and to $1,730,000,000 for prepayment of the Soldiers’ Bonus. 
Incidentally, it is sometimes amusing to note how the big and little things rendez- 
vous together in these crazy-quilt affairs. Thus we read: 

“Total, Veterans’ Administration, $2,323,727,000: Provided, That no part of 
this appropriation shall be expended for the purchase of oleomargarine or butter 
substitutes except for cooking purposes.” 

But this shows the delightfully helter-skelter fashion in which the legislative 
machinery grinds out its appropriation product. 

The President takes all of it or leaves it all. He doesn’t get his own pay unless he 
approves the pay for all the rest. It is “all for one and one for all,” and Mr. 
John Q. Public pays the freight. 

The bill, H. R. 11691, approved April 17, 1936, carries a total of $23,314,428 
for the National Legislature. It is relatively just a little one—again about 9,000 
words. But it includes the Government Printing Office, the Library of Congress, 
the Botanic Garden, the Architect of the Capitol, and the Capitol Police; and it 
includes the “investigations’’ which the House and Senate persistently and per- 
ennially pursue. Again the President signs all or none. 

The bill, H. R. 10919, approved June 23, 1936, carries a total of $992,524,892 
for the Treasury and Post Office Departments, the Farley end of it being about 
75 percent. Now we are back among respectable figures again. The bill contains 
about 15,000 words and includes 32 separate and distinct headings. It includes 
everything from a really modest sum of only $2 million for publie-debt service 
distinctly modest, considering the unprecedented activity in recent enlargements 
in the need for this service—to $48 million for Mr. Farley’s political postmasters ; 
from Public Health to Coast Guard; from narcotics to alcohol; from income-tax 
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gatherers to customs collectors; from the mint to air mail; from the Bureau of 
Engraving and Printing—where they make Mr. Farley’s notorious special stamps 
and Mr. Morgenthau’s widely circulated I O U’s—to the R. F. D. All and 
sundry gather under the protecting tent of this one hospitable bill. The President 


takes it or leaves it as a whole. He has some chance to exercise discriminating 
control, through the Bureau of the Budget, when the original estimates are sent 
to Congress. He has none when they make their return trip from Congress to 
the White House. The latter is a one-way journey. 


There yet remains the greatest catchalls—the deficiency bills, so-called. The 
Government specializes in deficiencies, particularly in the present heyday of the 
great payoff. Deficiencies have no terrors for spendthrifts. After everything 
conceivable has been detailed in the general and regular supply bills there always 
lingers an ultimate residue which neither the executive appetite nor the congres- 
sional imagination could forsee. Sometimes real emergencies are precipitously 
involved. Sometimes it is to refinance profligate Federal spenders who never 
tried or, in any event, ultimately failed to cut their garment to their cloth. Some- 
times it is just a happy afterthought, some new excuse to bash in a corner of the 
Treasury. But it always is hash—real hash—a mixture of leftovers. We had 
this particular hash three times during the past fiscal year. The whole system of 
appropriations, as a matter of fact, is a hash system. 


REDUCING MADE DIFFICULT 


H. R. 8554, approved August 12, 1935, covered 20,000 words and 91 separate 
and distinct headings and cost $272,901,516.60. H.R. 10464, approved February 
11, 1936, covered 15,000 words and 50 separate and distinct headings and cost 
$368, 232,062.64. H. R. 12624, approved June 22, 1936, covered 30,000 words— 
the granddaddy of them all—and 113 separate and distinct headings and cost 


$2,375,281,000. The latter bill also covered social security, relief and work relief. 
Some hash! The President eats it all just as served up to him from Capitol Hill, 
or he eats none. Inevitably he must eat it all. In the recent Congress, the 
President has had such complete control of his legislative ‘rubber stamp’’ that 
most of this menu was charted at the White House before Congress ever got the 


chance to register its complacent approval. But some day some President may 
want to diet. He ought to be allowed a reducing menu if he wants it. At least, 
the innovation should not be too difficult. 

Of course this inventory merely skims the surface of the problem. Wrapped 
within the 218,000 words which Congress used up in spending some $10 billion of 
other people’s money during the fiscal vear ending last June 30 were literally 
countless other items dealing with Uncle Sam’s swollen payrolls and with the 
ramifving alphabetical regimenters which the New Deal has spread out across a 
hitherto free country. For instance, it is said that there are at least 400 high- 
power press agents—with all their antennae—hidden within the boundaries of this 
golden dispensation to keep us adequately versed in the blessings of more-abundant 
life and adequately drugged against the burdens of more-abundant debt. Then 
there are innumerable ingenuous reappropriations and re-reappropriations of 
previously unexpended balances which fatten the paymasters without too painful 
and too obvious notification to the men and women and children of today and 
tomorrow who must pay the bills. It is all very much of a headache for any 
inquisitive soul who wants really to know what is happening with the greatest 
ash register of all time. 

I frankly doubt whether the comparatively little matter of an available item- 
veto power would have changed this present picture in any appreciable degree 
during the last three Roman-circus years. Most of the time an appropriating 
Congress has simply been keeping up with the Roosevelts. But a long range view 
of the problem is something else. An abstract and impersonal analysis must 
promptly confess that without the power of item veto any President, no matter 
how thriftv, is relatively powerless, in the final analysis, to cope with the appro- 
priations tide. 





A LEGISLATIVE BRAKE 


It may be said that the President need not subsequently spend an appropria- 
tion, after legislation is completed, unless he wants to. But that begs the ques- 
tion. This is a government of laws, not of men—or ought to be. It is not a 
personal government—or shouldn’t be—in which the President does what he 
pleases in spite of law. The protection of a democracy must rest in the law 
itself. Anything else is dictatorship, and dictatorship, no matter how nobly 
meditated or how temporarily advantageous, is not American. 
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Someone may say, however, that the item veto trends toward this precise 
aggrandizement of executive authority. I deny it. The item veto does not give 
the President one single, additional, affirmative power. He cannot start any- 
thing as a result. He can only stop something long enough to focus the attention 
of the country on it, and long enough to force two-thirds of the House and Senate 
to agree to it in spite of him and his reasons, if they should persist in their adverse 
judgments. Its only harm, if any, would lie in the temporary delay while Congress 
and the country stop, look, and listen. I have never known any lives to be lost 
by obedience to this familiar injunction. There will be no governmental casual- 
ties under similar circumstances. On the other hand, a President who actually 
wants to economize—not merely in his election platform but also in his subsequent 
Washington performance—will at least be able, through the medium of the item 
veto, to put wastrel responsibilities where they belong. 

Upon this question of enlarged executive power, it is interesting and illuminat- 
ing to note the observations of the Chamber of Commerce of the United States 
in 1916: 

“Tt is the intent of the Constitution that the President shall be free to give his 
independent judgment upon the merits of bills. Such judgment cannot now in 
all cases be exercised. To give him the right to do so can hardly be styled an 
enlargement of his powers. It would but give him the right to apply in a business- 
like manner the power which he already possesses. One can hardly assume that 
the Constitution makers foresaw the practice of riders.’ 

Congress, of course, can restrict its own spending proclivities with rules which 


squint in the direction of protecting appropriation bills—precisely as the Senate, 
for example, already has certain rules which flirt with this objective Sut it is 
coming more and more to be the fact that these protective rules are conveniently 


suspended whenever they collide with some infatuated purpose outside the rules. 


Congress could, by law, confine itself within the boundaries of the Exeeutive 


budget But this would give the Executive too much and too conclusive power 
Furthermore, no Congress can bind its successor The only practical answer 
seems to be the item veto in the hands of a courageous President. Its mere 
existence will be even more salutary than its actual use. It will become a Treas- 


ury watchdog available to any administration which has any interest in having a 
Treasury watchdog around the Capitol premises. 


Che proposed constitutional amendment is a very simple thing. It is con- 
tained in Senate Joint Resolution 281, which I introduced on June 3, 1936, and 
vhich I shall reintroduce in the approaching 75th Congress It reads as follows: 


Resolved by the Senate and House of Re presentatives of the United States of 
Lime ca tn ( ongress AS8se mbled two-thirds of each Ho se concurring there im), That 
the following article is proposed as an amendment to the Constitution, which 
= ill be valid to all intents and purposes as part of the Constitution when ratified 
by the legislatures of three-fourths of the several States: 


‘ARTICLI 


Srctrion 1. The President shall have power to disapprove any item or items 
of any general appropriation bill which shall have passed the House of Repre- 
sentatives and the Senate and have been presented to him for his approval, in the 
same manner and subject to the same limitations as he may, under section 7 of 
article 1 of this Constitution, disapprove as a whole any bill which shall have been 
presented to him. 

“Section 2. This article shall be inoperative unless it shall have been ratified 
as an amendment to the Constitution by the legislatures of three-fourths of the 
several States, as provided in the Constitution, within seven years from the date of 
the submission hereof to the States by the Congress.”’ 

President Arthur said it all half a century ago: 

‘‘As the citizens of one State find that money, to raise which they in common 
with the whole country are taxed, is to be expended for local improvements in 
another State, they demand similar benefits for themselves. Thus as the bill 
becomes more objectionable it secures more support. The Constitution should 
be so amended as to give the President power to veto separate items of appro- 
priation bills.” 

President Arthur said it all; but he did not remotely contemplate the magnified 
necessities which have overtaken his country in these respects in the present 
blighting era of the great payoff. 





OBSERVATIONS ON THE ITEM VETO 


Supplied by the Legislative Reference Service of the Library of Congress, 
Compiled by Vernon L. Wilkerson and issued August 13, 1936. Revised by 
John P. Earner, American Law Division, and reissued by the Library July 21, 
1953. 


The question of conferring on the President the power to veto items in appropria- 
tion bills was nowhere raised in the Constitutional Convention of 1787.1 With 
the then prevailing distrust for executive authority, this is not surprising. One 
marvels more that the Executive was allowed even a qualified general veto. 
Respecting the insertion of the veto provision in the Federal Constitution, no less 
an authority than Lord Bryce once remarked: ‘‘Considering that the arbitrary use, 
by George IIT and his colonial governors, of the power of refusing bills passed by 
a colonial iegislature had been a chief cause of the Revolution of 1776, it is to the 
credit of the Americans that they inserted this apparently undemocratic provision 
* * * in the Constitution of 1789.”2 A brief exposition of the origin of the 
Federal veto provision will add no little credence to Lord Bryce’'s observation, 


THE VETO POWER IN THE COLONIES 


In each of the Thirteen Colonies prior to the American Revolution the governor 
could veto any measure of the legislature.2 As the appointee of the Crown in 
every colony except Rhode Island and Connecticut, a colonial governor generally regis- 
tered the views of the King in accepting or rejecting laws passed by the colonial 
legislature. If, by chance, the wishes of the King or instructions of the Lords of 
Trade were ignored or misconstrued, the act was still subject to the royal veto 
except a measure enacted by proprietary Maryland or by the charter colonies of 
Rhode Island and Connecticut). When the veto was exercised, either by the 
governor or the King, it was absolute.‘ 


THE VETO POWER UNDER THE ARTICLES OF CONFEDERATION 


The complaints of the colonists against the refusal of the governor and the King 
to approve colonial measures became more and more bitter. ‘‘He [George III] 
has refused his Assent to Laws * * * He has forbidden his Governors to pass 
laws * * *”’ Thus read the first two grievances set forth in the Declaration of 
Independence. With this resentment against the royal governor and his preroga- 
tives, it was natural that the State governors after the outbreak of hostilities 
should be deprived of their veto power. In fact the office of governor was in 
several States replaced by innocuousexecutive commissions. Similarly, the Articles 
of Confederation established a Committee of the States to execute in the recess of 
Congress such limited powers as Congress might deem expedient. The Com- 
mittee, of course, had no veto. Actually the Continental Congress was its own 
executive. 

THE VETO POWER IN THE FEDERAL CONVENTION 


Within a few vears the weakness inherent in a “headless”? government became 
apparent. Delegates were finally assembled at Philadelphia in 1787 to propose 
‘“‘amendments’’ to the Articles of Confederation. The delegates proceeded to 
violate instructions. Behind closed doors they commenced the drafting of an 
entirely new constitution. 

Three main plans of government were variously pressed. The ‘Jersey plan,” 
for example, recognized the prevailing fear of executive power which had not yet 
been dispelled. It would continue the Confederation without an executive. 





1 See Max Farrand, Records of the Federal Convention (New Haven, 1927), 3 vols.; Jonathan Elliot, 
Debates (Philadelphia, 1859), 5 vols.; William M. Meigs, The Growth of the Constitution (Philadelphia, 
1900). 

2 James Bryce, The American Commonwealth (New York, 1928), I, 58. 

’ For copies of the early charters see Poore, Federal and State Constitutions and Charters (Washington, 
1877), 2 vols. In Maryland the burgesses disputed the power of the governor to veto bills 

4 On the subject matter of this paragraph see Edward C. Mason, The Veto Power (Boston, 1890), Ch. I, 
passim, 

§ Articles IX and X of the Articles of Confederation. 
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Roger Sherman, for instance, thought that the executive should be the mere agent 
the legislature to carry out its will Randolph of Virginia believed that the 
cutive should not onl is controlled, but in order to protect against a 

possible abuse of power, such functions should be vested in a number of persons. 

There wou I veto The “Virginia plan’”’ and the “Pinckney plan’’ on the 

other hand contained veto clauses Hamilton and even Madison advocated the 





restoration of many of the royal prerogatives—under less odious nomenclature. 
The delegates, for the most part, reluctantly recognized the necessity of pro- 
ief executive and of conferring upon him a limited veto power. 
gut the veto was not to be absolute.6 Such power might again prove tyrannical. 
At most the President was to have a “qualified negative.’’? The debate turned 
chiefly on the form this veto power should take. Should it be exercised by the 
executive alone or should it be entrusted jointly to the executive and the judiciary 
as in New York)?’ Should the veto be overridden by a majority, by two-thirds, 
h irths of Congress? Article I, section 7, paragraphs 2 and 3, modeled 
closely after the veto provision in the Massachusetts constitution,® were finally 
ing the veto power exclusively in the President, but with power 
‘ 


in Congress to override his veto by the vote of two-thirds of each house, 








adopted, ves 


THE ITEM VETO IN THE STATES 


Following the lead of Massachusetts and the Federal Government, the States, 
as they revised their constitutions in the next several decades, generally restored 


to their governors the veto power.! But it was not until the time of the Civil 
War that the principle of item veto found expression in an American Constitu- 
tio The provisional Constitution of the Confederate States, adopted on the 
8th of February 1861, permitted the President to ‘‘veto any appropriation or 
appropriations, and approve any other appropriation or appropriations, in the 
same bill.” This same provision in slightly altered form was adopted in the 
permanent constitution of March 11, 1861. ‘Georgia and Texas in 1865 and 


LS66, respecti 


presidentia 


vely, included this power in their proposed constitutions under the 
plan of reconstruction. These same two States again included it in 
tT 


their constitutions of 1868, adopted under the congressional plan of reconstruc- 
tion.”’ * Since the Civil War, with a single exception, every new State admitted 
to the Union and many of the older States have granted their governors this 
powel! In fact the governors of 38 States may now disapprove items in appro- 


[he Governors of Nebraska and West Virginia formerly exercised this power, 
und in theory may still possess it. However, the exercise of the item veto power 
made substantially inoperative by the introduction of the budget system 
for appropriations [he Governor of Nebraska may not veto items in the 
budget submitted by himself after it has passed the Legislature with a three-fifths 
vote.! {nd in West Virginia the budget (appropriation) bill is not submitted 
to the Governor after passage.!” 

Furthermore, the Constitutions of the States of South Carolina and Washington 
authorize the governors to veto sections of any bill, whether it be an appropriation 
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Hamilton and Reed seem to have favored the restoration of the absolute veto—Elliot, Debates, IV, 623; 
V R 
? The rd “‘veto”’ was not used in the debates at the Convention, at least as re ported. The word was 
a r was refer ¢ » Banalifiad ” 
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7 gave the veto to the Governor and the judges of the highest court 








1 to the Governor in 1780 the veto in qualified form 


urs that the judiciary was excluded lest it be subjected to political influence 
ible to render subsequently an impartial judicial opinion on constitutional 





er, however, was not restored in Rhode Island until 1909; and the Governor of North 















Yat ; to this day has no veto power. 

Art I, se of the provisio Sonstitution » Confederacy 

Article I, sec. 7, cf. Jefferson Da The Rise all of the Confederate Government (New York, 
188 I 64 

Ni kebel, The Veto Power of the Governor of Illinois (Urbana, 1917), p. 23. 

see typewritten list compiled by the Legislative Reference Service, Library of Congress, on March 
2 I3¢ titled “‘It Vetoes: Text of Stat stitutional Provisions.”” The States with item-veto 
I Alabama, Arizona, Arkansas, rnia, Colorado, Connecticut, Delaware, Florida, 
Georgia, Ida Illinois, Kansas, Kentucky, Louisiana, Maryland, achusetts, Michigan, Minnesota, 





M opi, Mi souri, Montana, Nebraska, New Jersey, New Me xico, New York, North Dakota, Ohio, 












Oklahor Oregon, Pennsylvania, South Ca 1, South Dakota, Texas, Utah, Virginia, Washington, 
We V l W isc Wyoming. TI uncil of State Governments has listed 38 States with 
the item veto on appropriations, omitt st Virginia from those enumerated in the Legislative Refer- 

” Service report he Book of the States, 1952-53, The Council of State Governments, Chicago, IIl., 





1? West Virgir Constitution, Article VI, Se« 51, The Budget Amendment 1918 
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measure or not. Oregon’s Governor has the power to veto any provision in new 
bills declaring an emergency.!8 

There are now four States, Alabama,!® Massachusetts,2° New Jersey,2! and 
Virginia,?? which formally provide that the governor may recommend amend- 
ments to legislative bills. If the governor dislikes certain parts, under this plan 
he may return the bill to the house where it originated with a message proposing 
amendments which would remove his objections. After reconsideration, the bill 
is returned to the governor as though it were sent to him for the first time. In 
Alabama, only 7 out of 235 such amendments have been rejected from 1903-47, 
inclusive. In Virginia the Governor’s recommendations are almost invariably 
accepted. Experience in Massachusetts is comparable to the two Southern 
Commonwealths except that more substantive amendments have been offered 
by Massachusetts’ Governors, and there is less readiness on the part of the 
legislature to accept the Governors’ suggestions automatically, orin toto. New 
Jersey has been using the device of executive amendments since adoption of the 
1947 Constitution. The Governors of Massachusetts and California, among 
others, may not only disapprove but may also reduce items in appropriation bills. 
It generally has been held that the power to eliminate items in an appropriation 
bill does not include the power to reduce items as well.’ But in Pennsylvania 
the Supreme Court held *4 the Governor could reduce items without express 
constitutional mandate. The decision is based, in part, on the fact that this 
procedure had been followed by previous Governors. 


AGITATION FOR THE ITEM VETO IN THE FEDERAL CONSTITUTION 


With the adoption of the item veto by the States, agitation for a similar provi- 
sion in the Federal Constitution soon developed.”®» The practice of attaching 
“riders” to appropriation bills, a practice which became common during the 
sixties, caused President Grant in his message to Congress in 1873 to recommend 
an amendment ‘‘to authorize the Executive to approve of so much of any measure 
passing the two Houses of Congress as his judgment may dictate, without approv- 
ing the whole, the disapproved portion or portions to be subject to the same rules 
as now.’ %§ This recommendation, limited to appropriation measures, was 
renewed by Presidents Hayes and Arthur in 1879 and 1882.” 

Mr. Faulkner of West Virginia introduced on January 18, 1876, the first amend- 
ment proposing to confer upon the President the right to veto items in appropria- 
tion bills.28 In nearly every succeeding Congress the proposal has been rein- 
troduced in varying forms. No less than 114 legislative proposals have been 
introduced between 1876 and 1953 (44th to 83d Cong., Ist sess.).2° Before 1937 


18Jn Oregon a referendum “may be ordered (except as to laws necessary for the immediate preservation 
of the public peace, health, or safety) . . ."’ Constitution, Article IV, Sec. 1 The Governor’s veto provides 
1 check upon legislative abuses of the emergency clause to avoid the referendum 

® Alabama, Constitution, Art. 5, §125 


20 Massachusetts. Constitution, Article 56 (1918 
New Jersey Constitution, Article V, Sec. 14 (b) (1947 
2 Virginia, Constitution, Art. 5, §77 





% Strong v. People, 74 Colo. 288, 220 Pac. 999 (1923); Fergus v. Russell, 270 Ill. 304, 110 N. E, 130 (1915); 
Howell v. Harrington, 122 Md. 487, 89 Atl. 1098 (1914); Mills v. Porter, 69 Mont. 325, 222 Pac. 428 (1924); 
State ex rel. Hudson v. Carter, 167 Okla. 32, 27 Pac, (2d) 617 (1933); Fulmore v. Lane, 104 Tex, 499, 140 S. W. 
405 (1911). 

4 Fikin v. Rarnett, 199 Pa, 161, 48 Atl. 976. 

25 The language of article I, section 7, conferring on the President the power to veto bills, is very explicit 
“Every Bill * * * shall * * * be presented to the President * * *; If he approves he shall sign it, but if 
not he shallreturn it.’”’ Such language almost beyond doubt requires the President to approve or disapprove 
a bill in its entirely ‘“‘The Federal Executive has never attempted the exercise of, or claimed, the right to 
veto parts of measures submitted to him by Congress, and to approve the remainder * * * [He is] bound 
to accept or reject a bill as a whole.”’ (Willoughby, Constitutional Law, (New York, 1929), 2d ed., IT, py 
659-060 The State courts, without exception, have held that the Governor has no power to approve parts 
and disapprove the remainder of bills, unless the State constitutions have expressly conferred on him such 
power. In view of the State practice, the language of the Federal Constitution, and the practical con- 
struction acquiesced in for a century, it seems certain that the power to veto items or clauses in appropriation 
bills can only be conferred on the President by a constitutional amendment 

2° Richardson, Messages and Papers of the Presidents (Washington, 1898), VII, p. 242 

27 Richardson, Ibid. VII, 528-529; VIIT, 138-139 

28 H. Res. 46, 44th Cong., Ist sess., Congressional Record, p. 500 

2 Annual Report of the American Historical Association, 1896, vol. II, article by Herman V. Ames, 
Proposed Amendments to the Constitution, Appendix A, Nos. 1414, 1424, 1450, 1476, 1479, 1480, 1489, 1495, 
1502, 1562, 1564, 1567a, 1568, 1574, 1476, 1579, 1581, 1586, 1587, 1593, 1595, 1600, 1610a, 1645, 1655, 1659, 1662, 1665, 
1696, 1708, 1728; Proposed Amendments to the Constitution, by Charles C. Tansill, 69th Cong., Ist sess., 
8S. Doc. 98, Nos. 11, 28, 83, 147, 149, 151, 173, 186, 200, 201, 221, 231, 374, 378, £ 
862, 874, 881, 882, 886, 929, 958, 970, 997, 1005, 1025, 1033, 1097, 1098, 1233, 1235, 1279. 70th Cong.: H.J. Res. 7 
7ist Cong.: H. J. Res. 35. 72d Cong.: H. J. Res. 89 and 168. 73d Co H. J. Res. 154 and 8. J. R 
74th Cong.: H. J. Res. 552, 622 and 623; S. J. Res. 281. 75th Cong.: H. J. Res. 72, 196, 469, 470, 515, 58: 
S.J. Res. 4, 6; and H. R. 8837, section 2 (independent offices appropriation bill as amended from the floor and 
passed by the Hous 76th Cong.: H. R. 7954; H. J. Res. 72; 8. J. Res. 12. 77th Cong.: 8. J. Res. 12 
78th Cong.: H. R. 2760;S. J. Res. 6. 79th Cong.: S.J. Res. 5. 81st Cong.: H. R. 8008, 8054; H. J. Res. 449 
82d Cong.: H. R. 492, 6441, 6489; H. J. Res. 24. 83d Cong., Ist sess.: H. R. 376, 484, 3640, 3711; H. J. Res. 
34, 43, 105; S. 1006; S. J. Res. 30; S. Con. Res. 8, as amended by Senator Byrd. 





586, 696, 726, 773, 781, 799, 821, 846, 
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they were exclusively resolutions to amend the Constitution. These proposals 
have differed in scope and in detail. Some have applied to all appropriation bills, 
others to “general” appropriation bills. Some were confined to rivers and harbors 
bills Several would have allowed the President to reduce as well as veto items 
in appropriation measures Some would permit the vetoed items to be restored 


by a majority vote of both Houses, others would have retained the two-thirds 
requirement for item as well as general vetoes 


lhe proposals for the most part have been buried in the Judiciary Committees. 


\ few have been reported, generally adversely For example, the Senate Judiciary 
Committee on February 9, 1880, adversely reported Senate Resolution 4 and 
Senate Resolution 21 the bills were thereupon indefinitely postponed.*! Simi- 
larly House Resolution 19, 56, 66, and 77 of the 49th Congress were adversely 
reported ® on April 22, and laid on the table. In 1883 on a motion * to 
suspend the rules so tl the House Judiciary Committee might be discharged 





and House Resolution passed, the motion was defeated: ayes 101, noes 58 
ion 1 g a two-thirds majority).*“> This was the only occasion prior 
to 1938 on which the item veto principle was subjected to a vote in either House. 
On April 21, 1884, for the first and (to date) the only time, the Senate Judiciary 
Committee favorably reported a resolution (S. Res. 18 by Mr. Lapham of New 
York) proposing to amend the Constitution so as to confer on the President the 
power to veto items in appropriation bills. By unanimous consent on December 
9, 1884, Senate Joint Resolution 18 was made special order of business for Decem- 
ber 17.37 But on that date and again on February 10 and February 19, 1885, 
the resolution was passed over in the Senate.** (S. Res. 8 and S. Res. 22 by Senator 
George of Mississippi and Senator Morgan of Alabama had been indefinitely post- 
poned in view of 8. Res. 18).8° In 1913 hearings were held on House Joint Resolu- 
tion 15, but the bill was not reported.‘ 
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NOT BY CONSTITUTIONAL AMENDMENT ALONE 


In 1937 appeared the first concretely expressed opposition to the assumption 
that the item veto power could be conferred on the President by constitutional 
amendment alone. In response to a request for an opinion of the House Judiciary 
Committee on this point, Hatton W. Sumners, chairman, wrote: 

“After an examination of the applicable provisions of the Constitution I have 
reached the conclusion which I submit for your consideration that the Houses of 
Congress, without an amendment to the Constitution, may authorize the Presi- 
dent to veto separate items in an appropriation bill. 

* * * * * * * 

“Does the word ‘bill’ necessarily mean all the separate items assembled under 
one eaption, each of which might have been the subject matter of a separate bill 
but which for convenience sake in expediting the public’s business are assembled 
under one caption? It is clear that the sole purpose (of the veto provision in the 
Constitution) is to make certain that no item of proposed legislation shall be law 
until it is approved by the President, or, if disapproved by the President, is again 
passed by both Houses by two-thirds vote, the objections of the President not- 
withstanding. 

To hold that the word ‘bill’ necessarily means all the items assembled under 
one caption would be a construction operative against the purpose and plan of 
the Constitution. That construction would compel the President officially to 
approve items which he does not in fact approve in order to avoid striking down 
other items which he does approve. On the other hand, such a construction 
would force him to disapprove items which in fact he does approve in order to 
reach other items which he disapproves. If, however, Congress draws an appro- 
priation bill so that without doing hurt to the effectiveness of legislation the 
President is permitted to disapprove separate items and approve the remainder, 
permitting those items which have been agreed to by the Houses of Congress 


“hese bills were introduced on March 21 and April 14, 1879, by Senator McMillan of Minnesota and 
Senator Morgan of Alabama. 
10 C. R., 751 





32 See H. Rept. No. 1879, 49th Cong., Ist sess. (Quoted infra 
17 C. R., 3735 
414 ( R., 2137 
14 C. R., 3611; this resolution had been introduced by Mr. Flower of New York. 
5 C. R., 3164 
6C. R., 104 
6 ¢ R., 304, 1492, 1876 
C. R., 4267 


‘0 Hearings, 63d Cong., Ist sess., Veto Power of the President, 25 pp. 
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and approved by the President to become law, that would be in harmony with 
the plan and purpose of the Constitution. Under that arrangement the items 
which are disapproved by the President would be cut away from the rest of the 
bill and returned to Congress, with his objections, for reconsideration, as in other 
cases of veto, which arrangement likewise would be in harmony with the plan 
and purpose of the Constitution. 

‘It would be necessary, as I view it, before the President would be authorized 
to veto a separate item in an appropriation bill, for the Houses of Congress by 
appropriate resolution to indicate to the President that they have drawn the 
bill so that each item may be regarded as a separate bill for the purpose of his 
examination and approval or disapproval, and that it is the will of Congress that 
the bill be thus examined and acted upon. Otherwise, we would have a situation 
under which the President could cut away parts of a bill, leaving as the law an 
incomplete item of legislation which the Houses of Congress would not have 
approved in that form as an original proposition. The Houses of Congress must 
have control over legislative processes in order that the people may hold them to 
full responsibility for the results of the legislative process. 





* * * * * + 

‘* * * When, therefore, the Houses of Congress, in order to add to their 
efficiency, guided by their judgment, and acting under their responsibility to the 
people in the discharge of their constitutional responsibilities so draw an appro- 
priation bill that in their judgment each item may be separately considered by 
the President and approved and disapproved, and as drawn and approved items 
may stand as complete and harmonious items of legislation while the items 
disapproved may be sent back to the Congress for further consideration, they act 
it seems clear to me, within their constitutional powers and discretion.”’ *! 

The position taken by the chairman of the House Judiciary Committee was 
reflected in the President’s budget message of 1938: ‘‘A respectable difference of 
opinion exists as to whether a similar item veto power could be given to the 
President by legislation or whether a constitutional amendment would be neces- 
sary. I strongly recommend that the present Congress adopt whichever course it 
may deem to be the correct one.” # 

An attempt was promptly made to give the President the desired power by the 
device of incorporating in the bill, making appropriations for the independent 
offices for the fiscal vear 1939, a provision modeled on that which appears in the 
Reorganization Act of 1939.8 The amendment, introduced from the floor of the 
House as section 2 of the bill, authorized the President to eliminate or reduce any 
appropriation by Executive order when he deemed it expedient to do so, and his 
orders to that end were to become effective unless the Houses disallowed them 
within a stipulated period by concurrent resolution. The House passed the bill. 
The Senate committee reported it to the Senate on January 17, 1938, with section 
2stricken. The bill passed the Senate with this amendment agreed to on February 
25,1938. The conference sustained the change and it was accepted by the House. 

The legality of the two methods for conferring the item veto power remained 
undetermined after the’ hearings of February 4, 1938, before a subcommittee 
of the House Judiciary.” 

Following correspondence between President Roosevelt and himself, Senator 
Vandenberg tried, unsuccessfully, to offer an item veto amendment to the Inde- 
pendent Offices appropriations bill in 1942. This was a role out of character for 
the Senator, who, generally, was the recognized proponent of the constitutional 
amendment theory. 

He immediately returned to the defense of this theory and in a statement 
prepared for a Senate Judiciary subcommittee presented a strong case for the 
necessity of a constitutional amendment to confer the item veto power, which 
an inconsistent concluding paragraph seems to repudiate when he insists that 
“the item veto does not create a new Executive prerogative; it merely implements 
an existing prerogative and permits it to operate more efficiently in the spirit of 
the Constitution and in the interests of the public welfare. It does not create one 
single additional affirmative Executive power.’ 


4183 C. RB. Appendix 200—201. 

“@ H. Doc. No. 399, 75th Cong., 3d sess.; 83 C. R., 64. 

43 53 Stat. 561 

4 H. R. 8837, 75th Cong., 3d sess., P. L. 534 

46 U. 8. Congress. House Committee on Judiciary. Veto of items in appropriation bills, bearing before 
subcommittee No. 1, 75th Cong., 3d sess., on H. J. Res. 72, H. J. Res. 196, H. J. Res. 469, H. J. Res. 470, 
H. J. Res. 515, and H. J. Res. 555, Feb. 4, 1938. Washington, U. 8. Government Printing Office 1938. 

46 88 C. R., 3694-3695. 
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The latest legislative device designed to give to the President power to veto 
items is the amendment,’ offered April 1, 1953, by Senator Byrd, to the concur- 
rent resolution * providing for a consolidated general appropriation act. It 
proposed to achieve the desired result by amending the joint rule of the Senate 
and House contained in tion 138 of the Legislative Reorganization Act * of 
1946, by ade y is bsec : 

( No bill or joint resolution making appropriations shall be reported to or 
considered in « er House unless it contains a section which shall read as follows: 

‘SEC . When this bill (or joint resolution) shall have been presented to 
he President as required by section 7 of article I of the Constitution, the President 
shall have power to disapprove any amount or any provision whether or not 
relate d to an amount, which is contains d here in, in the same manner as he may, 
under said section 7, disapprove as a whole any bill so presente ‘d to him. The 


provisions of s aid section 7 which relate to medi A ‘ration shall also apply to any 
amount or provision so disapproved to the same extent as they apply to a bill 
that has been disapproved in its entirety.’ ’’ 

The Senate Committee on Rules and Administration reported out 5! Senate 
Concurrent Resolution 8 without the Byrd amendment. 


THE LEGISLATIVE POWER OF CONGRESS AND THE ITEM VETO 


From the time of the adoption of the Constitution to the present time, there 
has been no serious contention that there is an existing power in the President 
to veto items of appropriation bills. If the power is to be exercised, therefore, 
it must be granted by a constitutional amendment (of which there can be no 
- stion or by statute or joint rule. The only question to be resolved, therefore 
is the legislative power of the Congress to grant this additional power to the 
President by statute or joint rule. The pertinent provisions of the Constitution 
with respect to the power of Congress to grant this power by statute or joint rule 
are: Article I, section 1, which reads: ‘‘All legislative Powers herein granted shall 
be vested in a Congress of the United States, * * *” and Article I, section 8, 
clause 18, which reads: [The Congress shall have power] ‘‘To make all laws which 
shall be necessary and proper for carrying into execution the foregoing powers.” 
‘“‘Whenever, therefore, a question arises concerning the constitutionality of a 
particular power, the first question is whether the power be expressed in the 
Constitution. If it be, the question is decided. If it be not expressed, the next 
enquiry must be whether it is properly an incident to an express power and 
necessary to its execution. If it be, then it may be exercised by Congress. If 
not, Congress cannot exercise it’? (United States vy. Harris (1883), 106 U. S. 629, 
636 

The power of Congress to grant the President the privilege of vetoing items of 
an appropriation bill is certainly nowhere expressed in the Constitution, nor is 
it necessary and proper for carrying into execution the clearly expressed ‘limited 
veto power granted the President in the Constitution. 

“In the Constitution are provisions in separate articles for the three great 
departments of Government ee executive, and judicial. But there is a 
significant difference in the grants of powers to those departments: The first 
article, treating of legislative powers, does not make a general grant of legislative 
power to Congress; it vests in Congress ‘all legislative powers herein granted.’ 
The second article, on the other hs ar gt ests ‘the executive power’ in the President. 
Similarly, the third article states that ‘the judicial power of the United States’ 
shall be vested in a Supreme Court and in such inferior courts as Congress may 
establish” (Kansas v. Colorado (1907), 206 U. 8. 46, 81). As the absolute control 
of the moneys of the United States, including the terms and conditions under 
which they are made, is in the Congress (Hart’s Case (1880), 16 Ct. Cl. 484, 
affirmed 118 U. 8. 62; State of Ohio v. United States (1946), 65 F. Supp. 776: 
Spaulding v. Douglas Aircraft Co. (1945), 60 F. Supp. 985, affirmed 154 F. 2d 
419), it is a breach of the — itutional division of power for Congress to transfer 
this legislative power to the President (O’ Neil v. United States (1944), 140 F. 2d 
908, cert. den. 322 U. 729). 

The legislature cannot delegate its power to make laws to ony. authority 

United States v. McDermott (1942), 131 F. 2d 313, cert. den. 318 U. S. 765, reh. 








den. 318 U. 8. 801). And, Congress manifestly is not permitted to abdioste or 
1, 1953 (Senator Byrd) to 8. Con. Res. 8, 83d Cong., 1st sess. 
i Cong., ist sess. 
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to transfer its essential legislative functions nor is it permitted to give to the 
President an patiaiied authority to determine policy (Panama Refining Co. v. 
Ryan (1935), 293 U.S. 388; A. L. Schechter Poultry Corp. v. United States (1935) 
295 U.S. 495). This, in effect, would be the case if Congress were to grant to 
the President the statutory authority to veto items of an appropriation bill. 
The Congress rather than the President is vested by the Constitution with the 
law-making function, and the President is restricted to recommending laws 
thought wise, vetoing laws considered bad, and seeing to the faithful execution 
of laws properly enacted (Youngstown Sheet & Tube Co. v. Sawyer (1952), 343 


U.S. 579). 


The fact that the Constitution does not define the term ‘bill’ nor limit its 
contents, would not seem to warrant the assumption that Congress by statute 
or joint rule may by declaring that an item of an appropriation bill is a bill, thus 
indirectly broaden the constitutional grant of authority to the President with 
respect to vetoes. It is doubtful that the passage of an act or the adoption of a 
joint rule thus circumscribing and limiting the constitutional delegated control of 
the Congress of the purse strings is within the letter or spirit of the Constitution. 

The power of Congress to authorize the President by statute or joint rule to 
veto items of an appropriation bill is not explicit in the express grants of the Con- 
stitution nor implicit under the necessary and proper clause thereof. The grant 
of such authority appears not to be supportable by the rules and constitutional 
interpretation pertaining to: (1) The plain meaning of unambiguous words; (2) 
the weight given contemporary history; (3) the division of power between the 
branches of government; or (4) the delegation of authority. 

Among the arguments advanced in favor of a constitutional amendment per- 
mitting the President to veto separate items or provisions of appropriation bills 
are the following: 

1. It would reduce extravagance in public expenditures.—Such an amendment, 
according to President Grant, ‘“‘would protect the public against the many abuses 
and waste of public moneys which creep into appropriation bills and other 
important measures * * *” 5 “* * * jt * * * would check extravagant legis- 
lation.’ 4 ‘‘A President would have every incentive to use the new power. 
Even if he cared not to check extravagance as a matter of principle, he very often 
would be called upon to do it as a matter of party policy, and the exercise of the 
power from whatever motive would be of advantage to the country. The very 
least that could be said is that the change would not increase the e xpenditure of 
the Government, and in all probability it would diminish it.” ‘Especially 
true is it, that public expenditures of a sensible and frugal character never can 
be so well assured if there is lacking this power to excise items of appropria- 
tions * * * the taxpayer’s interest needs to be as carefully guarded in the 
spending as in the gathering. And it becomes the State first to provide a means 
to such an end. ‘The simplest and plainest and surest one is a veto of appropria- 
tion items. For by it public income and outgo can be rationally balanced and 
easily so maintained. Present economics can be more scrupulously enforced, 
legitimate demands more easily met. A complete policy of retrenchment can 
be announced confidently and adhered to faithfully.” © 

Lord Bryce in his penetrating analysis of American Government observed: 
‘Such an amendment is desired by enlightened men, * * * Small as the change 
seems, its adoption would cure one of the defects due to the absence of ministers 
from Congress, and save the Nation millions of dollars a year, by diminishing 
wasteful expenditure on local purposes.” “It would undoubte ‘diy lead to the 
trimming of some rivers-and-harbors bills, public-buildings bills, and general 
appropriation bills * * *.’’58 Such has been its effect in the States. For ex- 
ample, Hiram Johnson in 1913 as Governor of California ‘‘segregated and vetoed 
over $3 million of appropriations [out of a total of $20 million].” 5 Not a 
single item was repassed over his veto. The Governors of Illinois between 1899 
and 1915 similarly pared more than $4,730,000 from the biennial appropriations 

totaling more than $211 million) by their use of the item veto.~- Since these 





8 It must be understood that these arguments are the opinions of others. Wherever possible the argu- 
ments have been expressed in quoted language. For the sake of brevity arguments have sometimes been 
paraphrased, and for the sake of clarity some conclusions of a corollary nature have been further elaborated. 

83 Richardson, Messages and P upers of the President, vol. LX, p. 4197, 

% Ames, op. cit., p. 133 

5 Mason, op. cit., p. 138. 

® Calvin P. Godfrey, The Veto (Columbus, 1912), p. 9. 

’ Bryce, op. cit., vol. I, p. 21: 

88 Statement by Representative Curry of California in hearings on H. J. Res. 15, 63d Cong 

8 Thid., p. 4 

60 Debel, op. cit., pp. 120-125, 





Ist sess., p. 8 
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items were not restored, one can assume that they were at least not indispensable, 
igorously until its scope was curtailed in 


In Michigan, the item veto was used \ 

1931. From 1909 to 1947. itemized deletions in the amount of $23,922,937 
were made. In 1947, Missouri’s Governor vetoed 45 items in 5 bills, amount- 
ing to $10,862,800.% The budget for Pennsylvania in 1945 called for appropria- 
tions amounting to $479,688,000 The legislature increased it to $538,651.000. 
By reducing and vetoing items to the extent of $21,808,000 the governor cut 
the appropriations to $516,842,000.% Thirty-four items vetoed in six bills by 
the Governor of Washingtor 1945 amounted to $10,322,100.% Governors 
0 velt and Lehman frequently vetoed items added to the governor’s budget 
bills, particularly the early vears of the new budget system, but Governor 
Dewey has emploved it hardly at all for the simple reason that the legislature 
has not amended his bills In 1947, he felt compelled to veto only three items 


in one bill, a total of $22,500 

2 It would d scourage “nork-harrel”’ approp ations President Arthur, in 
vetoing the rivers and harbors appropriation bill of 1882, called attention to the 
danger which arises from multiferious appropriations for local projects. He 
said: ‘‘As the citizens of one State find that money, to raise which they in common 
with the whole country are taxed, is to be expended for local improvements in 
another State. they demand similar benefits for themselves, and it is not unnatural 
that they should seek to indemnify themselves for such use of publie funds by 
ng appropriations for similar improvements in their own neighborhood. 
Thus as the bill becomes more objectionable it secures more support.’ * <A few 











months later in his second annual message to Congress, after his veto of the rivers 
and harbors bill had been overridden, he restated his objection to “‘pork-barrel”’ 
legislation in this language * * * the practice of grouping in such a bill appro- 


for a great diversity of objects, widely separated either in their nature or 
in the loeality with which they are concerned, or in both, is one which is much to 
inevitably tends to secure the success 


be deprecated unless it is irremed 





of the bill as a whole, though items, if separately considered, could 
scarcely fail of rejectior , nd to your careful consideration the 
question whether an amendment leral Constitution [to allow the Execu- 
tive to veto items in appropriation bills] * * would not afford the best remedy 
for what is often a grave embarrassment both to Members of Congress and to the 


Executive, and is sometimes a serious publie mischief oS 


George Harvey in the North American Review echoed these views in 1916 
when he wrote: ‘Paradoxically speaking, the good parts of [bills providing for 
public works] * * * are their worse parts. That is to say, there are items for 
buildings or improvements which are not only desirable but actually indispensable 
and imperative. These are conjoined with the most unblushing ‘steals,’ for the 
cunning reason that all must stand or fall together, and nobody will incur the 
odium of voting against these good proposals and therefore they will have to vote 
for the bad ones, too; and the President will not veto appropriations which he 





ePlT 





knows to be absolutely necessary, and therefore he will have to approve the graft 
as well Sometimes, indeed, the advocates of good causes actively support bad 
ones, because they need the support of the grafters The whole thing is a 
mixture of ‘logrolling’ and blackmail.” ® President Cleveland recognized the 
danger which results from collusive appropriations for local projects when he 


said Appropriation bills for the support of the Government are defaced by items 


and provisions to meet private ends, and it is freely asserted by responsible and 
experienced parties that a appropriating money for public internal improve- 
ment would fail to meet with favor unless it contained items more for local and 
private advantage than for public benefit.” ‘The so-called pork-barrel, so 
often the discredit if not the scandal of congressional appropriations, would part 
with most of its lure, because it would be very diminutive in size and very un- 
certain as to contents, were our Presidents given this most sensible power [to 
veto items in appropriation bills].”’ 7! 
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3. It would curb “logrolling’”’.—At present a Congressman’s chances for reelec- 
tion depend largely on the amount of public money which he has obtained for his 
district and his constituents. It therefore behooves Congressman Tubbs to say 
to Congressman Nubbs, ‘“‘You vote for my appropriation and I’ll vote for yours.”’ 

“ “Tf you don’t vote for digging out Catfish Creek and pumping water into it 
so as to make it navigable,’ says Tubbs to Nubbs, ‘I'll oppose vour item for making 
East River deep enough for warships to get to and from the navy yard.’ 

“So the bill goes through with all its contained ‘pork,’ and is laid before the 
President. He must either sign it as a whole or veto it as a whole. He knows that 
the navy vard channel urgently needs deepening. * * * But to secure those 
appropriations he must also approve the Catfish Creek and Wayback post office 
graft. What is he to do? Defeat measures which are necessary for the public 
good? Or permit unblushing thefts of public funds? * * * 

“This grave embarrassment * * * could easily be averted. That could be 
done by the simple and re asonable expedient of investing the President of the 
United States with the same power and discretion which governors of most of 
the States have long enjoyed, to wit, the authority to exercise discrimination in 
dealing with appropriation bills, so as to approve some items while disapproving 
others. * * * 

“Such a provision does not always prevent ‘grabs’ and ‘pork.’ It does prevent 
‘logrolling’ through the mixture of good and bad items in a single bill. It compels 
every proposed appropriation to stand or fall according to its own merits.”’ ” 

“‘Innumerable items which, if embodied in separate bills, would have no chance 
of passage are included in the general appropriation bills as the result of the ‘log- 
rolling’ process, whereby the Members of Congress extend friendly consideration 
to each other’s wasteful or extravagant measures, whose passage is sought not on 
public grounds, but solely to promote the interests of individual Congressmen with 
their constituents. Every large general appropriation bill is loaded up with items 
of this class as a result of the system. ‘The appropriation bills for rivers and 
harbors, for public buildings, and other similar purposes are swelled enormously 
and for unjustifiable purposes.” ™ 

The President, by his exercise of the item veto, can eliminate these local ‘‘pork 
barrel”? appropriations which have passed Congress as a result of “logrolling” 
tactics. While the President does not lose his human nature and while he is not 
more honest than Members of Congress, nevertheless he does not have to go back 
to a single district or State for reelection.” ‘‘Somebody else has to take the broad 
view, to look after the Nation or the State, while they (the legislators) are absorbed 
with Buncombe County or Podunk. And this somebody is getting to be more and 
more the directly elect of all the people.” Such an amendment will, therefore 
“‘give the President an opportunity to keep faith with the people by vetoing extrav- 
agant and unnecessary appropriations.” 7 

1. It would restore to the President his veto power.—The practice of conjoining 
numerous items in appropriation bills, rivers and harbors bills, and publie works 
bills has practically nullified the power of veto directly granted to the Executive 
by the Constitution. ‘‘It is prima facie the intent of the Constitution that the 
President shall have the power to prevent the enactment of legislation to which he 
objects unless upon a reconsideration two-thirds of the Members of each House of 
Congress reapprove the bill disapproved by the President. 

‘This implies that the President shall be free to give effect to his independent 
judgment upon the merits of bills which come before him for approval or dis- 
approval. 


“Such independent judgment cannot now in all cases be exercised by the 
President Bills presented for his action sometimes comprise two or more un- 
related subjects. One of these may commend itself to him; as to the other, his 


judgment may be adverse, but he cannot deal with the two subjects separately 
upon their merits. Whatever his action, it applies to and affects both subjects 


alike. The enactment of the provisions relating to one of the subjects may be 
highly desirable for the public welfare; those relating to the other may be equally 
undesirable. If the provisions were presented separately, the President would 
approve one and veto the other. Being presented conjointly, the President is 


compelled either to approve both or to veto both. In the former case, the un- 
7 Editorial by George Harvey in North American Review, August 1916, pp. 179-180 
73 Chamber of Commerce of the United States, Referendum No 18, “On a Proposal for Amendment of 
the Federal Constitution To Permit the President To Veto Separate Items or Provisions in Appropriation 
Bills,” (1916), p. 3. 
™% Cf. Hearings on H. J. Res. 15, 63d Cong., Ist sess., p. 9. 
Charles A. Beard, Readings in American Government and Politics (New York, 1909), p. 444. 


% Hearings on H. J. Res. 15, 63d Cong., Ist sess., p. 7. 











66 CONSOLIDATED GENERAL APPROPRIATION ACT 


desirable and possibly harmful measure becomes law; in the latter, the desirable 
or even pressingly necessary measure fails to become law. 

“Thus, by conjoining in a single bill diverse subjects of varying degrees of merit 
and requiring action by the President upon the bill as a whole, he is deprived of 
the power of independent judgment, and coerced either into accepting that of 
which his judgment disapproves or defeating that which he believes wise and 
necessary * * * 

“Two grave accompanying evils have resulted: 

“One. The practical powerlessness of the President to exert any effective 
restraining influence upon general appropriation bills, and the resulting outlays; 

‘Two. The frequent enactment of undesirable measures opposed by the 
President by attaching them as ‘riders’ to general appropriation bills whose 
passage is usually indispensable to the operation of Government and whose 
acceptance by the President is therefore practically compulsory * * *. 

“General appropriation bills are commonly delayed until near the closing hours 
of Congress, and effective scrutiny and revision of them by either House is ex- 
tremely difficult and practically impossible. They are the channels through which 
all sorts of ‘jobs’ and questionable appropriations find their easy course * * *., 

“The President is practically powerless to prevent these abuses, which lie at the 
root of the governmental extravagance of the United States, by reason of the fact 
that he has no discretion as to individual items, but must accept measures as a 
whole or reject them as a whole. 

“The injection into general appropriation bills of unrelated substantive measures 
in the form of ‘riders’ is a cognate abuse. 

‘Many objectionable measures which, standing by themselves, would un- 
questionably be vetoed by the President are forced upon his acceptance by 
presenting them to him as part of an appropriation bill which the public interest 
will not permit him to veto.” ” 

President Buchanan in his first annual message to Congress remonstrated 
against the coercion thus imposed upon the Executive. He said: “* * * a 
practice has grown up of late years to legislate in appropriation bills at the last 
hours of the session on new and important subjects. This practice constrains the 
President either to suffer measures to become laws, which he does not approve, 
or to incur the risk of stopping the wheels of Government by vetoing an appro- 
priation bill.’’ 78 

In 1892 President Harrison indicated that he had signed the Indian appro- 
priation bill of 1891, carrying an objectionable item for $3 million, under duress. 
His comment was: “If this section had been submitted to me as a separate measure, 
especially during the closing hours of the session, I should have disapproved it; 
but as the Congress was then in its last hours, and disapproval of the general 
Indian appropriation bill, of which it was a part, would have resulted in conse- 
quences so far-reaching and disastrous that I felt it my duty to approve the bill.” 7 

In June 1912 President Taft, in vetoing the Army appropriation bill, summed 
up the manner in which Congress has coerced the Executive and weakened his 
veto power in these words: “The dangers inherent in the practice of attaching 
substantive legislation to appropriation bills have been frequently pointed out 
by my predessors. * * * Taken as a whole, it would be hard to conceive of a 
clearer instance of an attempt to force upon the Executive legislation well known 
to be disapproved by him, and, by attaching such legislation to one of the great 
supply bills of the Government, to deprive the President of his constitutional 
power as to legislation. There can be no constitutional defense to such a prac- 
tice.” © For Congress to insist upon the approval of a bill with all its numerous 
items and provisions “under the penalty of stopping all of the operations of the 
Government for want of the necessary supplies is to * * * [strike] from the 
Constitution the qualified negative of the President.’ §! In other words, to confer 
on the President the power to veto items or provisions in appropriation bills 
would merely restore to the President his veto power. It would not upset the 
constitutional balance between the Legislature and the executive branch of the 
Government. Such an amendment would not give the President additional 
power: he is authorized by the Constitution to veto the entire bill at present. 
The new proposal would permit him to veto undesirable items without endanger- 
ing the passage of the needed appropriations. 

™ Chamber of Commerce, op. cit., pp. 3-4. 

% Richardson, op. cit., vol. V, p. 462. 

” Ibid., vol. IX, p. 229. 

8 48 C. R., 8382-8383 

8! President Hayes vetoing the Army appropriation bill in 1879; see Richardson, op. cit., vol. VII, p. 531. 

® Cf. Hearings on H. J. Res. 15, 63d Cong., Ist sess., p. 6 (statement by Representative Curry of Califor- 
nla 
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5. It would expedite completion of the legislative program.—Representative Hayes 
of California pointed out that such an amendment ‘would not only save the ex- 
pense to the people of the United States by the President vetoing various items 
that should not be in the appropriation bills, but it will save a lot of work to the 
Members of Congress. In the last Congress President Taft vetoed the sundry 
civil appropriation bill on account of one item init. The result was that Congress 
had to take up that matter and go through the labor of preparing a new sundry 
civil bill that had to pass through the House and Senate and go into conference; 
go the whole course again. * * * the President could not single out that item 
and veto it; he must veto the whole bill, and then we must take the whole matter 
up again * * *’ 8% The veto, therefore, of important appropriation measures 
toward the close of the session may necessitate the undesirable prolongation of 
the session or the calling of a special session. Rather than incur such alternatives, 
Presidents have under duress approved supply bills with objectionable features. *4 

6. The item veto has worked successfully in the States —The 48 States have proved 
to be laboratories for experiments in the science of government. In 39 States 
the item veto has now been tested—in some cases for upward of half a century. 
In no State where the item veto has once been conferred upon the governor has 
it been subsequently withdrawn. But there is a growing realization that piece- 
meal reductions are inadequate as overall devices of control. The adoption of 
constitutional clauses for executive budget systems in Maryland, West Virginia,* 
and New York * have tended to limit their use of the item veto. Budget bills, 
with minor exceptions, after passing both houses become law without further 
action of the governor. The scope of the item veto has been somewhat reduced 
by constitutional provisions in two other States; Nebraska exempts the ‘‘excess’”’ 
over the Governor’s budget, and Missouri does likewise for public schools and 
debt service. Almost without exception the comments on its exercise in the 
various States have been favorable. In Arizona, for example, the power to 
veto items in appropriation bills ‘‘has tended toward the keeping down of expendi- 
tures by the State legislature.’”’ * In Colorado this same power “‘has proved very 
efficacious in holding down of State expenditures, as the Governor has often 
exercised his right to cut various items from appropriation bills.” Mr. Carter 
W. Atkins, executive director, Connecticut Public Expenditures Council, has 
stated: ‘‘The case for an item veto becomes much stronger if there is only one 
consolidated appropriation act, which is the case in some States and munici- 
palities. * * * The point can be made, and I think should be seriously con- 
sidered, that there should be limitations on the right of exercising the item veto. 
Those items which are submitted to the Congress in the regular budget and 
approved by the Congress should not be subject to veto. However, new items 
inserted by the Congress might substantially change the program of the Chief 
Executive. Often the Congress in considering the budget submitted has increased 
the amount to be made available for certain purposes. I believe items of this 
nature should be subject to veto.” % The Governor of Illinois, Mr. Frank O. 
Lowden, made this comment: ‘* * * it has been very helpful in keeping down 
expenditures.’ * The executive clerk of the State of Kansas, Mr. C. W. Smith, 
stated: ‘‘This provision of the (Kansas) constitution has been found to be effective 
in preventing ‘pork barrel’ appropriations. It also enables legislation to get 
through without being defeated by vicious riders.” % Governor J. A. A. Burm- 
quist of Minnesota believed that the item veto was “a very wise provision.” ™ 
Philip F. Bross, secretary of finance for the State of Nebraska, made this comment: 
“T think the executive has only availed himself of this right ‘to veto items’ 1 or 
2 times within the last 8 or 10 years, but having a constitutional provision giving 
the executive this power is without doubt a check upon the legislature in placing 
items of expense in appropriation bills unless they are quite sure that they meet 
the approval of the chief executive.” % Gov. (later Senator) Robert D. Carey of 





8 Hearings on H. J. Res. 15, 63d Cong., Ist sess., p. 12, 

“ Supra, pp. 14-15, 

8 Maryland Constitution, art. ITI, sec. 5 

% West Virginia Constitution, art. VI, sé 

8? New York Constitution, art. [IV-A. 

8 Prescott, op. cit., 3 West. Pol. Q. 107 

8° Letter from Gov. Thomas E. Campbell to Representative Hastings of Oklahoma, printed in Congres- 
sional Record, vol. 59, p. 6001 For an interesting series of such letters written in 1919-20, see pp. 6000-6006. 

© Letter from Budget Commissioner C, A. Lemmers, p. 6002. 

% U.S. Senate. Committee on Expenditures in the Executive Departments. Organization and opera- 
tion of Congress. Hearings, 82d Cong., Ist sess., on evaluation of laws enacted to reorganize the legislative 
branch. Washington, U. 8. Government Printing Office 1951, pp. 231-232. 

® Letter, p. 6002. 

% Letter, p. 6003. 

™ Letter, p. 6003. 

% Letter, p. 6003. 


9 
Cc 


51. 








68 CONSOLIDATED GENERAL APPROPRIATION ACT 


Wyoming believed that by his exercise of the item veto he had saved ‘unnecessary 
expenditures.’ ® 








Comments from governmental officials in States whose governors lacked the 
power t eto items have generally been in favor of an amendment of this nature. 
Gov \T HW Holcomb f { nnecticut, a State whic had no provision for item 
veto i 1910. « { e was f satisfied that the Governor “should have the 
power t ress his upproval of a particul m.”’ Gov. W. L. Harding, 
of Si essed a similar ( I regré we do not have in our State 

mstitution such a provisio1 rie I wish that we did, as it would be most 
helpful! in keeping down expenditures.” 8% Gov. Robert D. Blue, of Iowa, stressed 
I incapacity to protect the interest of the State with a partial veto. ‘‘There is 
doubt tag ernor of the aAtate as the power which he ought to have to veto 
an item in the appropriation bill of this tvpe. I believe he has no such authority. 
Therefore, while I approve a 1 ee items of the bill, I feel that I must dis- 
approve the whole.’ Gov. J. P. Goodrich, of Indiana, another State with no 
item-veto 1 sion, wrote: ‘‘We have no such provision in our constitution, but 
ipon my recommendation a proposed amendment almost identical with the one 
you propose [H. J. Res. 238, 66th Cong., 2d sess.] passed our general assembly 
and will | submitte oO e peontk ratification rie Carl EK Milliken, the 





a proposition is very essential.’?? The 
Governor of Nevada, Emmet D. Bovle, wrote: “Unfortunately we have no such 








provision in our constitution. The genera! appropriation bills passed in the State 
leg@Isié res and in Congress are no doubt the most widely used vehicles employed 
in cartit ff y lic funds. J can see everything in favor of the amendment [to 
confer on the President the power to veto items in appropriation bills}].’’3 The 
comments of Gov. T. W. Bi tt, of North Carolina, the onlv State which denies 
to its Governor t veto power in any form, are worthv of quotation in extenso: 
‘ e Governor of North Carolina as no veto power of any kind. You 


will, of course, remember that North Carolina was the first colony to kick up the 


of Great Britain The people looked upon the 











Governor as suecessor to the King, and they were dead against him. They 
too ull nt ir constit ntot him hand and foot The only power that 
ne a Ss that of moral sua 1 I heartily approve the law that vou quote [pro- 
\ 1 f the item veto], and ink that such a law certainly ought to be enacted 
bv Congress and by ever ecislature 4 Governor McGrat! of Rhode Island, 
requested the power in s inaugural message in 1945: ‘‘There should certainlv 
I I 1 er political objecti o the sound business proposal so often made 


heretofore to allow the Governor to veto specific items of appropriation acts.’’5 

Among the arguments advanced against the advisability of conferring on the 
President the power to veto items or sections of appropriation bills are the 
follow i 

1. It would lessen the responsibility of Congress. ‘Representative govern- 
ment requires that for enduring success responsibility should be fixed. The pro- 
posal would lessen the responsibility that now rests upon Congress for the appro- 
priations For the purpose of enforcing this responsibility the whole member- 
ship of the House of Repres« ntatives has to stand for reelection every 2 years. 
If the President had power to veto items in appropriation bills Congress would 
shift much of its responsibility to the President. 

Such a shifting of responsibility may appear in some of the States where the 
governor can veto items For example, in New York and in Pennsylvania each 
session of the legislature tends to appropriate monev beyond the revenues of the 
State and upon adjourning leaves to the Governor the task of deciding what items 
are to be discarded When the last session of the Pennsylvania Legislature ad- 
journed, in May 1915, it had passed bills appropriating for the next 2 years an 


aggregate of $72,494,000, or $10,500,000 in excess of the estimated revenues. A 
| ( 








month later the Governor announced that he had vetoed items totaling $6,729,000, 
T , 
| T wr 











I ' 6002 

2 Letter f 

Le 

‘4 Let HOO4 

‘Rt Islar He Journal, 194 ) 

‘Ag t must be understood that the arguments herein advanced are wherever possible expressed in 
the languag rs. Generally t t eto proposit ! not reached the st which engenders 
I t ) t t therefor t ( ry to advance t what are conceived 

ST ble ot t 5 he it et re pressed in ar entative form, and must not be under- 
stood to ¢ t v tl msidered or f 1] judgment of the writer 
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incidentally cutting in half the amount planned for improving the port of Phila- 
delphia and ‘paring down’ the funds for education. He had vetoed only seven 
items that were complete in themselves; they aggregated $1,381,000; the balance 
of the amount vetoed the Governor made up by ‘scaling down’ items. Two vears 
be fore the Governor of Pennsylvania had faced appropriations of $89,000,000 and 
had decreased them by $22,800,000. 

After the last session of the New York Legislature ad journed, in April 1916, 
the Governor announced his approval of items that made $59,100,000 and his 

sapproval of $1,900,000. 

‘While considering appropriation bills the governor in States where he may 
veto items receives requests of all kinds and in all ways, either to approve or to 
disapprove. He may hold public or private hearings. In 1916, the Governor 
of Ne w York [Charles 8. Whitman] refused petitions from the mayor of the city 
of New York and associations that he disapprove items which amounted to $6 
million. 

Illustrations such as these go to show that both the feeling of responsibility 
and the responsibility actually assumed in the legislature diminish.” ? 

In a study covering the 8 years from 1939-47 in Pennsylvania, it was found 
that of the total amount of appropriations vetoed during the period about 78 
percent resulted from reductions, not the complete rejection of appropriation 
items. The author concludes ‘‘such reductions discourage acceptance of re- 
sponsibility by the legislature. When a legislator, even though opposed in prin- 
ciple to an appropriation, is reasonably certain that the governor will slice it 
down to more moderate size, he is tempted to bolster himself politically by voting 
large sums of money to a popular cause.’’’ When the general appropriation 
bill of 1941 seemed headed for a deadlock between the Republican senate and the 





Democratic house the general assembly tossed the problem into the Governor’s 
lap. The senate avoided sending the measure to a conference committee by 
voting 32 to 0 to send it to the Governor, who explained that “the senate has 
passed the bill, objectionable as some of its provisions are, in the same form as it 
was received from the house, and has left it to the Governor’s constitutional 


wer to correct such conditions as it can.” ® 

rhe prevailing practice of one branch of the legislature to “‘pass the buck” to 
has become so notorious that the bicameral principle has been discarded 
of Nebraska, in nearly every American city, and in some foreign 
countries. On controversial sub je cts like suffrage, prohibiti 


on, and the bonus, 
Members of the House have not in iret iently supporte d su measures, lest they 














{I | 
incur the loss of votes in their individual districts, yet secretly hoping that the 
measure would be defeated the Senate. By conferring on the President the 
power to delete dat rk barrel’’ ite ms fron appr priatic I bills, both the Senators 





sibility to the Pre ide nt. 


and the Representatives could shift much of 
Tubbs could Say 7 ( hair an Nub ybs_ of | I Comyr Llittes . <V ou 
put in my item for dredging Catfish Creek, and we’ll push it through the House 
and Senate. Of course the President will veto it, but I r 
my constituents and tell them I succeeded in getting tl 
House and Senate. We'll let the President shoulder the 

individual Congressmen must return to their ais ricts every 2 years : and for 
reelection, such “buck passing” could become prevalent—by the minority r members 
so as to embarrass the President, by the n ajc rity for the sake of reelection. 
Such items could become so numerous as to entail the necessity of considerable 
investigation on the part of the President as to what items are desirable and what 
are “pork.’’ With only 10 days to investigate hundreds of items in large appro- 
priation bills, Mr. Tubbs’ item might slip by. Such an amendment would no 
doubt, in the great game of politics, permit Members of Congress to shift " the 
President the responsibility of deleting items inserted for “‘mending fences back 
home.”’ 

2. It would increase the influence of the Executive whose powers have alread 
much expanded.—‘The Constitution endeavors to give to each of the three depart- 
ments of Government powers by which it can maintain itself agai the others. 
With the acquiescense of the public and of the Congress the Executive has in 





Since 








ly been 








several ways developed his authority. The use to which the Executive has put 
the present veto power and the manner in which he has made his ann nes- 


sage a detailed statement of a ae program are related to the question of 
enlarging the power of veto. He has thus become an important third part of the 
legislative department of the Federal Government. 





? Chamber of Commerce, op. cit., p. 14 
8 McGeary, The Governor’s Veto in Pennsylvania, supra, p. 943. 
* Pennsylvania, Appropriation Acts of the General Assembly, 1941, p. 47 
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“Tn the first 40 years of the Constitution the Presidents interpreted their veto 
power as intended to help them maintain themselves against Congress when it 
became politically hostile and to enable them to prevent enactment of bills that 
were unconstitutional. Later, however, various Presidents based their vetoes 
upon their own judgment of questions of policy or expediency ree 

“Tn taking an initiative in connection with legislation the Executive has like- 
wise enlarged his power * * *. This duty early Presidents interpreted as requiring 
an account of public affairs and a statement of the subjects upon which they 
thought Congress should frame legislation. In later years, and especially in the 
last 15 or 20 years, Presidents have gone beyond a statement of subjects for legis- 
lation and frequently have in great detail gone into the precise form laws should 
take. When making detailed recommendations they have at times sent to com- 
mittees of Congress drafts of bills prepared in executive departments. Action of 
this kind they have followed up by endeavoring, through conferences with leaders 
of Congress and by indirect use of their power of appointment, to obtain enact- 
ment of the proposals they have made. 

“In this development, as in the gradually enlarged use of the veto-power, the 
public and the Congress have acquiesced. The question which arises does not 
concern the legitimacy of these developments accomplished without any change 
in the language of the Constitution but whether or not the Executive’s powers 
should be increased by specific alterations in his expressed powers. 

‘As the Constitution now stands, the Executive probably finds in his authority 
to use a veto his greatest source of power. President Wilson has said the power 
of veto is beyond all comparison the President’s most formidable prerogative and 
that the President is no greater than his prerogative of veto makes him; ‘he is, in 
other words, powerful rather as a branch of the legislature than as the titular 
head of the executive.’ (Congressional Government, pp. 52, 260.)’’ 1 

President Taft in commenting upon the proposal to give to the Executive the 
power to veto items and clauses of appropriation bills said: ‘‘While for some pur- 
poses, it would be useful for the Executive to have the power of partial veto, if 
we could always be sure of its wise and conscientious exercise, I am not entirely 
sure that it would be a safe provision. It would greatly enlarge the influence of 
the President, already large enough from patronage and party loyalty and other 
causes.’’" At another time he reiterated this same belief in this language: ‘‘The 
veto power does not include the right to veto a part of a bill. The lack of such a 
power in the President has enabled Congress, at times, to bring to bear a pressure 
on him to permit legislation to go through that otherwise he would veto. Appro- 
priation bills are necessary for the life of the Government, and if Congress, by 
putting a ‘rider’ of general legislation on one of these, says, ‘We will throttle the 
Government, unless you consent to this,’ it puts the President in an awkward 
situation. Still, I think the power to veto items in an appropriation bill might 
give too much power to the President over Congressmen.” 

The influence of the President in the American governmental system has 
already exceeded the fondest hopes of men like Hamilton, who desired a powerful 
executive. Hamilton could scarcely have hoped that the President would ever 
acquire under the Constitution of 1787 the dominating influence in American 
political life which he now occupies. As the Constitution has functioned in actual 
operation, it is clear that the President’s influence in Government has been much 
augmented, and that the powers of Congress have been somewhat reduced over 
the original expectation. This is the result of two factors, both unexpected and 
undesired by the framers of the Constitution: (1) The growth of political parties 
with the President as titular head of his party; (2) the direct election of the 
President by the people rather than by the electoral college in solemn conclave. 
These two factors have enabled the President to dominate Members of Congress— 
through patronage, party leadership, and direct appeal to all the people. To 
give to the President the additional power of vetoing items and sections of appro- 
priation bills would enable a President to control Congress. Benjamin Franklin 
at the Convention in 1787, in signaling the dangers which arise from an absolute 
veto, said: ‘No good law whatever could be passed without a private bargain 
with him [the Governor of Pennsylvania].’”’% Franklin’s observation on the 
absolute veto applies with equal force to the proposal to confer on the President 
the power to veto items in appropriation bills. Such an amendment would make 
it necessary for individual Members of Congress to bargain with the Executive in 





1° Chamber of Commerce, op. cit., pp. 14-15 

1! William H. Taft, Our Chief Magistrate and His Powers (New York, 1916), p. 27 
12 William H. Taft, The Presidency (New York, 1916), pp. 19-20. 

43 Farrand, op. cit., I, p. 99. 
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order to obtain local appropriations. The President could intimate to Tubbs: 
“If you don’t vote in favor of administration proposals, I’ll eliminate the appro- 
priation for construction of new battleships in the navy yard located in your 
district, or for the slum-clearance project for your constituents, or for the new 
post office building”—ad infinitum. 

Political observers in the past have often noted that Members of Congress are 
particularly attentive to the wishes of the President until the major appointments 
have been allocated. ‘The effect of the power of appointment upon the Presi- 
dent’s prestige and control in Congress is shown in the gradual impairment of his 
influence with Members of Congress as his term lengthens and the offices that he 
has to fill become fewer in number. This is true of the most popular of Presi- 
dents.” '* Appreciating this fact, President Wilson in 1913 refrained from 
making appointments until certain reforms had been enacted by Congress. To 
confer on the President the additional power to veto items would enable the 
Executive to continue to wield such authority over members of his party. Fora 
Congressman to thwart the President might mean not only the loss of political 
appointments but also the loss of annual appropriations for public works, Govern- 
ment buildings, river and harbor improvements, etc., for his particular district. 
Opposition to the President and his program would be political suicide for an 
individual Representative. To argue that a President would not use such a 
“‘stick”’ to keep members of his party in line is to ignore the teachings of history. 
Presidents, so it has been asserted, have not infrequently kept records of how 
Senators and Representatives have voted on certain important measures. 
Presidents, in the past at least, have taken cognizance of assistance rendered by 
certain faithful supporters in the Halls of Congress. It is likely they will again. 

3. It would destroy the system of checks and balances established by the Constitu- 
tion.—‘‘This measure if adopted not only would increase the power of the veto, 
but also would practically destroy the only power which Congress now has over 
the President, apart from impeachment. For, as a recent writer has observed, 
the only coercion which Congress can make use of against the President, except 
by impeachment, is by tacking measures distasteful to the President to general 
appropriation bills, hoping in this way to compel him to assent to measures which, 
if presented on their own merits, would surely be vetoed. This power of coercion 
would be removed by the contemplated amendment.” #® To deprive Congress 
of this check against the policies of a willful and obstinate President would be to 
destroy the equilibrium of the Constitution. It would make the Legislature 
entirely servient to the will of the Executive. 

4. It would violate the principle of separation of powers embodied in the Constitu- 
tion.—In its essence the veto power is legislative in nature. ‘‘* * * the President 
acts as a part of the lawmaking power when he approves or disapproves an act. 
This conclusion is strengthened by an examination of the growth of the veto * * *, 
a remnant of the once important legislative power of the kings. Thus it appears as 
a matter of historical development as well as of theory that the veto is a legislative 
power.” 17. Originally the veto was primarily designed to shield the Executive 
from encroachments by the Legislature. Without the veto, so Hamilton argued, 
“the former would be absolutely unable to defend himself against the depredations 
of the latter.’’ 18 The veto power in the Executive would, of course, furnish ‘‘an 
additional security against the enaction of improper laws.’ !® But it was not 
expected that the President would substitute his judgment respecting the wisdom, 
expediency, or desirability of a measure for that of the Legislature. Had the 
belief been such, the subsequent ratification of the Constitution would have proved 
even more difficult. To allow the President to set up his individual opinion 
against that of two-thirds of Congress on matters of legislative policy or detail 
would be undemocratic, and tolerated only when exercised to prevent an actual 
invasion of executive authority or the passage of hastily conceived legislation. 
For such purposes the veto clause of the Constitution was deemed entirely ade- 
quate. The occasion for its exercise would be rare. 

Early practice was in conformity with this conception of the veto. The power 
was used sparingly, and then only for the purpose of maintaining the consti- 
tutional system of checks and balances. It was not until Jackson’s time that a 
President began to substitute his purely personal opinion for that of Congress. 
And people began to speak of an “unconstitutional” exercise of the veto power. 





4 Taft, op. cit., pp. 54-55. 

15 Quoting Bryce’s American Commonwealth [London, edition of 1888], vol. I, pp. 207-211. 
1é Mason, op. cit., pp. 137-138. 

17 Mason, op. cit., p. 112. 

18 The Federalist, No. LX XIII (Lodge's ed.), p. 457. 

19 Thid., p. 458. 
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3ut Jackson’s conception of the veto power, for reasons which need not be 
considered here, eventually triumphed. Today the President may exercise his 
yunds he may deem sufficient.22 The item veto is likewise and 























vet pon any 

avowed liscretiona Hence, in modern practice the item veto and general 
V | ciples have be ilated Yet “ » is no doubt that the intentions 
of framers of the Cons yn would not have sanctioned the present interpre- 
tati f the clause gra o the » power.” The purpose of the general veto, 
as cone 1 by e framers he Consti io ‘in common with present 
day conception of the raison d’étre of the item veto. To confer on the President 
t D er to veto individual items l appro} riatior bills would be to confer on 
the « ive a legisla f i entire foreign to the original concept of the 
I 1 1 pu s I ne \ 

Such an amendment would “mix the powers of the executive and legislative 
departments in a way that As er intended by the framers of the Constitu- 
tic 2 While the functions of the three departments of the Government cannot 
be segregated into airtight compartments, nevertheless Montesquieu’s principle 
of separation of powers is ne of the fundamentals of the American system of 
gov o be observed wherever possible with only such overlapping as is 


needed to give effect to the other great principle of checks and balances. 
lo allow the President to say that the city of Moo can have a post office, that 
of Noo cant hat the citv of Poo can, is to confer on the President the 














I type of legislative discretior He could exercise this item veto almost 
with impunity, when his own partv is in control of Congress. It is inconceivable 
that two-thirds of the Members of both Hous would vote to override the veto 
of a small i or some post office in a com! vhich to them is merely a 
‘ p in sor State hundreds of miles away. Only on rare occasions 
s gres sen t verride the President even when he has vetoed an entire 
of general eres the country at larg To expect two-thirds of the 
Members of each House of Congress to take up their cudgels and fight for an 
appro} tion of interest to o S calitv is to ignore facts in the great 
game of ] s. Even a provisi would only require a mere majority 
) res vetoed item would be a powerfu gislative weapon in the hands of 
a Pre le 
5. It wo efeat ti islative intent of Congress.—‘'‘'Where Congress has 
appr riated for A a 1 ( gress means » Sa it gives to each, condi- 
iuy » the é t gives to neither unless it gives to both. 
l s the just interpretation of its act, and in most cases is the just discharge of 
ts dutv t each and all The 1 vet power prop sed would give the President 





the right by the veto of one and the approval of the other, to exercise the function 





of xtoonea i lependent of the other, when Congress has only 
£ lit ] me appropriation to the other. The will of Congress 
has en ¢ n the President’s proposal to give an independent 


appropriation to any one object. The Presi 





lent takes the initiative—proposes 








an independent appropriation; and the ind ndent appropriation upon which 
Congress has expressed no purpose, becomes law by the President’s will, unless 
ed | two-thirds of each House of the legislative department. The Presi- 

nates al ropriation, not suggested by Congress, and makes it law, 





ne-third of either House agrees with him. That one-third may be in 
the Senate, and may be composed of States which number but 5 million of people, 


or or twelfth of the px 





population of the Union. And so by the will of one-twelfth 
of the people in only one House of Congress, concurring with the will of the Presi- 
dent f appropriated from the Treasury, against (it may be) the 
unanimous W f the House of Representatives, and nearly two-thirds of the 
penat . 


‘All administration of popular government, where the people’s interests are to 
be promoted, must depend on mutual concessions and compromises. One interest 

y has no right to have exclusive benefit bestowed upon it, but cannot in 
ist administration obtain it. Equality of benefit is due by the Government to 
1ose Who bear equality of burden. To separate bills in which these benefits are 
secured, instead of combining the just demands of all in one bill, may endanger 
the success of some of them, and by intrigue secure the monopoly to others. 
Combination may be necessary to insure justice to all, and prevent injustice to 








V. W. Willoughby, Constitutional Law (New ¥ rk, 1929), 2d ed., II, p. 658 

Star od, Hist fthe Pr “ot 912 1. IT, p. 228 

Cf. M ee R-14 

As summarized by M. A. Musmanr Proposed Amendments to the Constitution, House Doc. No. 551, 
70th Cong.. 2d sess Woct . 9 ; 
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any, and while it may prevent the evil consequence of what is known as logrolling, 
yet it will prevent the no less evil of partial and unjust appropriations. ; ; 

‘The mandate of these amendments is that Congress shall not make dependent 
appropriations, or that if it does, the President may by his veto sever the nexus of 
dependence, and defeat either that he pleases, and make the others independent 
of those defeated, and which Congress had made dependent. 

“Your committee does not think Congress should be forbidden to make depend- 
ent appropriations. 

‘“‘Whatever may be said of such a provision in a State constitution, the duties of 
Congress to the 38 States of the Union make it necessary that the expenditure for 
all the States shall be made proportionate to their several needs. This involves 
the practice of dependent appropriations, because, if made for each in separate bills, 
the passage of one may be secured and of others defeated; a result which would be 
marked by injustice and be a violation of constitutional duty. 

“If the question be asked why the duty of Congress to the States makes propor- 
tionate and dependent appropriations necessary, the answer is found by a reference 
to the Constitution. 

“The United States must ‘protect each of them against invasion.’ (Constitu- 
tion of the United States, article IV, sec. 4.) Forts are needed for each. The 
protection due to all makes fortifications proper for each, and an independent 
appropriation for one may be a violation of duty to the others, and an unconsti- 
tutional discrimination between equal claimants to protection. 

‘‘Congress has power ‘to regulate commerce with foreign nations and among 
the several States,’ etc. (Article I, section. 8, clause 3), and ‘to lay and collect 
taxes,’ etc. (clause 1). But ‘no preference shall be given by any regulation of 
commerce or revenue to the ports of one State over those of another.’ (Section 9, 
clause 6.) Now, if, as is maintained, the improvements of rivers and harbors be 
regulations of commerce, Congress must avoid the preference forbidden by making 
dependent appropriations, and not give the preference to any by making them 
independent. 

‘‘The same views may be taken of the postal power and duty; of the power and 
duty to establish courts, etc.; of providing arms for the militia, etc.; of the coinage 
power, etc. 

‘Your committee does not mean tosay that such appropriations must be em- 
braced in one bill, in order to secure equality, but that this practice should not 
be forbidden. 

‘‘But the proposition made in the amendments suggested does not forbid Con- 
gress to combine appropriations for various objects; but when Congress has 
bound them together as dependent appropriations it gives the President the power 
by his veto to sever the nexus which Congress has created, and give the force of 
law to one and to affix his veto to another.”’ * 

6. The amendment is entirely unnecessary.—The argument that the President 
must approve general appropriation bills, the ‘‘pork’’ with the good, or permit 
the wheels of government to stop is no longer valid. Formerly Congress on every 
alternate year had to adjourn on March 4. Appropriation bills were often delayed 
until the closing sessions. In those days, no doubt, the practice of inserting 
riders, or tacking undesirable appropriations often coerced the President into 
approving bills with many undesirable provisions. But with the adoption of the 
‘Jame-duck’’ amendment Congress is no longer obliged to adjourn on March 4, 
Sessions may be prolonged until needed appropriations in a form acceptable to the 
President have been passed by Congress. Even in the older days several Presi- 
dents with the courage of their convictions vetoed general appropriation bills 
which contained undesirable features. President Wilson on one occasion vetoed 
an important financial measure just 3 days prior to the termination of the con- 
gressional session.22 The objectionable sections can generally be deleted and a 
new bill passed without encountering insurmountable legislative snarls. 

In recent years the President is so closely in touch with legislation as it progresses 
through each House that he can make his opposition to particular items or pro- 
visions known before the bill is presented to him for signature. By personal 
consultation with party leaders, by his use of liaison officers, by his supervision 
over the budget, by special messages to Congress, or even by radio appeals to the 
people, the President can exercise no little influence over details in appropriations. 
Or to use the language of President Taft: ‘“* * * there are other ways of killing 
a cat than by choking it with butter, and it is a great deal easier—it does not rock 
the boat so much—to use one’s influence with the legislators to prevent objection- 








2 House Rept. No. 1879, 49th Cong., 1st sess., pp. 1, 2. 
% See Norman J, Small, Some Presidential Interpretations of the Presidency (Baltimore, 1932), p. 191. 
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able bills [or items?] passing than it is to wait until they do pass and then veto 
them.” 2? 

An insistence upon the proper functioning of the budget system would render 
such an amendment superfilous. President Taft indicated on different occasions 
his disapproval of an amendment authorizing the Executive to veto items or clauses 
in appropriation bills when he said: “If it is urged that the President should have 
the power to veto items in an appropriation bill to restrain legislative extravagance, 
the answer is that this is not the best way.” *8 “The right way, as shown in Eng- 
land and other countries where expenditures have, of necessity, to be counted and 
proportioned to resources, is a budget, stated at the beginning of a session, which 
shows the sources first and then the possible expenditures.” 2° ‘It is wiser to 
leave the remedy for the above to the action of the people in condemning at the 
polls the party which becomes responsible for such riders than to give, in such a 
powerful instrument, a temptation to its sinister use by a President eager for con- 
tinued political success.”’ %° 

Congress can, by its own rules, consolidate the functions now exercised by the 
Ways and Means andthe Appropriations Committees. By requiring these com- 
mittees to coordinate their activities, by insisting on a balancing of income and 
outgo, by demanding additional taxes whenever a bill proposes expenditures in 
excess of the budget estimates would be the best insurance against the passage of 
undesirable items in appropriation bills. 

Furthermore, Congress can, by its own rules, eliminate the practice of attaching 

riders to appropriation bills. ‘As early as 1837 the House of Representatives 
adopted a rule to the general effect that legislation changing existing law should 
not appear in appropriation bills.” *! In substance this same rule, with amend- 
ments and interpretation, continues to govern the House. The Senate has a 
similar rule, less rigidly adhered to. An insistence upon the strict application of 
this rule, except in a clear emergency, would eliminate riders. Such benefits can 
be obtained without a constitutional amendment. 
7. It would be an uncertain grant of power.—The language of the usual amend- 
ments designed to confer on the President the power to veto items or provisions 
in appropriation bills has been given varying interpretations in the several States. 
Seemingly an authorization ‘“‘to disapprove of any item of any bill making appro- 
priations of money, embracing distinct items’? would require little judicial con- 
struction. 

Yet such phrases have given rise to no little litigation in several States.*2 For 
example, the Pennsylvania Supreme Court has construed the expression ‘‘to 
disapprove of any item” to include the right ‘‘to reduce any item.’’ In that 
case ® the Pennsylvania Legislature had appropriated $5,500,000 for school 
purposes for each of 2 years. The Governor approved of the object of the bil, 
but indicated his disapproval of $500,000 of said appropriation; thereby reducing 
the biennial appropriation from $11 million to $10 million. He merely reduced 
the entire appropriation one-eleventh. The court held that such proceedings 
were proper under an authorization “to disapprove of any item.”’ It is conceivable 
that the Supreme Court of the United States might place a similar interpretation 
on language of like import. In such an event, the President could modify legis- 
lative appropriations almost at will; he could delete some items; he could reduce 
others; he could approve the remainder. This would in effect shift control of the 
purse strings of the Government from Congress to the Executive. 

Again one might assume that the word “‘item’”’ would result in no ambiguity. 
However, the State courts have disagreed radically in their interpretation of what 
constitutes an “‘item’’ in an appropriation bill. . A few of the problems which 
can arise in this connection will be apparent if one analyzes an actual appropria- 
tion bill, for example the Interior Department Appropriation Act for 1937.54 In 
that act Congress authorized, “‘in all,’’ “not to exceed’”’ $2,606,475 for 19 nonreser- 
vation Indian boarding schools as follows: ‘“‘Phoenix, Ariz.: For 475 pupils, 
including not to exceed $1,500 for printing and issuing school paper, $168,625; 
for pay of superintendent, drayage, and general repairs and improvements, 
$25,000; in all $193,625; 





27 Taft, The Presidency, p. 14, 

%* Taft, Our Chief Magistrate and His Powers, p. 28. 

%®% Taft, The Presidency, p. 21. 
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31 Chamber of Commerce, op. cit., p. 15. 

32 For a discussion of these conflicting decisions on item veto provisions in the State constitutions see 
article by James D. Barnett, ‘““The Executive Control of the Legislature,’’ American Law Review, vol. 41 
(1907), p. 384 et seq.; and annotations in 55 L. R. A. 882, and 35 A. L. R. 600. 

3 Com, ex rel. Elkin v. Barnett, 199 Pa. 161; 55 L. R. A. 882. 
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“Sherman Institute, Riverside, Calif.: For 650 pupils,’’ etc. 

These sums were part of the appropriation made for the Bureau of Indian 
Affairs, a unit of the Department of the Interior. Under an amendment authoriz- 
ing the President to approve or disapprove of “items” in an appropriation bill, 
could the President have vetoed the appropriation of $1,500 for printing at 
Phoenix or would he have been obliged to veto the entire sum of $193.625 allocated 
to the Phoenix school, or would it have been necessary to veto the entire ‘“‘in all’ 
appropriation of $2,606,475 for the nonreservation boarding schools? Had Con- 
gress provided an “‘in all” appropriation of $30,000,000 for the Bureau of Indian 
Affairs and then proceeded to enumerate the schools (as was done in the act under 
discussion), would it have been necessary to veto the entire appropriation of the 

3ureau in order to disapprove of the $1,500 for printing at Phoenix? In other 
words, what appropriations in this bill are “items’’? The minute sums included 
under such clauses as “provided that not to exceed” or the “in all” appropriation 
for particular units? The State courts, when confronted with this problem, have 
arrived at irreconcilable conclusions. For example, in the case of State University v. 
Trapp ((1911), 28 Okla. 83), the Oklahoma court “held that a bill making an 
appropriation for the State university, and apportioning various sums out of the 
appropriation for specific purposes in connection with the operation of the univer- 
sity, embraced only a single item, and that a constitutional provision permitting 
the Governor to disapprove any item in an appropriation bill embracing distinct 
items did not apply to a bill containing only a single item, with directions as to 
how that item should be expended, so did not apply to the Governor’s attempt to 
cut down a few of the sums apportioned out of the single item of appropriation.’’ 56 

But in the case of People ex rel. State Bd. v. Brady ((1917), 277 Ill. 124), ““where 
an act making an appropriation for the State board of agriculture the State bee- 
keepers’ association, and other named associations, appropriated to the board of 
agriculture a gross sum, ‘to be used as follows,’ enumerating 44 separate purposes, 
opposite each of which a specific amount was set down, it was held that the gross 
amount was not to be regarded as a single item, embracing what followed as direc- 
tions as to how it should be used; but that each of the following items constituted 
an ‘item,’ *' * *:"7 9 

If the Supreme Court of the United States were to follow the Oklahoma deci- 
sion, it would be necessary for the President to veto the ‘‘in all” item of $2,606,475 
appropriation for 19 schools should he desire to eliminate the $1,500 printing item 
for Phoenix. In such an event the proposed amendment would be a nullity. It 
would be no more effective than the present general veto provision. Congress 
could provide an ‘‘in all’’ appropriation of $600,000,000 for the Department of the 
Army. Under such a construction the grand total for each department would 
constitute the “item” and the further allocations would constitute ‘‘directions”’ or 
“regulations” governing the expenditure of said ‘“‘item.”’ 

On the other hand, were the Supreme Court to follow the Illinois conception 
of what constitutes as ‘“‘item’’ it would be impossible to enact dependent or condi- 
tional appropriations. ‘‘To allow a single bi!] entire, inseparable, relating to one 
thing, containing several provisions, all complementary of each other and con- 
stituting one whole [just as the 19 nonreservation boarding schools constitutes 
an integrated educational program for Indians], to be picked to pieces and some 
of the pieces approved and others vetoed, is to divide the indivisible, to make 
one of several, to distort and pervert legislative action, and, by veto, make a 
two-thirds vote necessary to preserve what a majority passed allowable as to the 
entire bill, but inapplicable to a unit composed of divers complementary parts, 
the whole passed because of each.*8 Such an interpretation would, furthermore, 
furnish the President with almost unlimited power. In the example cited above, 
the appropriation for the Phoenix school might be vetoed merely because the 
Senators or Representatives from Arizona had disagreed with the President on 
World Court or bonus issues. When one considers that four of the big appro- 
priation bills of the last session were not approved by the President until after 
Congress had adjourned, one can appreciate the danger a Congressman would 
run by incurring the displeasure of the President. Every single individual item 
of interest to his particular district or State could be deleted, and if Congress 
had adjourned there would be no opportunity to restore the vetoed items. 

California has worked out a different rule. The Governor of California sub- 
mitted to the legislature a budget and an appropriation bill covering the proposed 
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Operating under the alifornia rule, a President might veto the $1,500 item 
for printing and still lea the sum for the Phoenix school intact. 

‘These ol tion the proposition are fatal to it. They are apparent on 
the surface of tl juestion: | cnows but little of human affairs and has but 
little experienc f inseen and invisible consequences of political empiricism, 
who does not shrink from trying this experiment, which, once adopted cannot be 
recalled; and the ration of which in the machinery of the Government is con- 
cealed from our knowledg: pecially when the proposition disturbs the balance 
between executive and legi ' er money, and vests in the former a 
controlling authoritv over the n of the latter, unknown in our constitutional 
history and dangerous to the of right and privilege, or burden and benefit 
of the members of our Union.”’ 
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